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S. 356, S. 908, AND S. 1739 


THURSDAY, FEBRUARY 2, 2012 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 5:53 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. The Committee will come to order. 

Aloha, and I want to start by thanking all of you for being with 
us today and staying while the 18 votes were completed. I wanted 
to do this hearing anyway, and I am glad you are patient enough 
to be here. 

The fact that all the Tribal leaders stayed with us despite the 
long delays highlights how important these bills are to each of the 
Tribes and their members. 

For purposes of hearing from all of the witnesses in a timely 
manner, my full opening statement will be entered into the record. 
The views of the Department of the Interior will also be entered 
into the official record. I encourage any other interested parties to 
submit written comments to the Committee. And the hearing 
record will remain open for two weeks. 

I know my good friends and colleagues. Senators Franken, 
Merkley and Wyden have done a significant amount of work on 
these bills. I look forward to working with all of them as we move 
these bills through Congress. 

Again, I want to welcome Senator Merkley. Let me welcome also 
my good friend and member of the Committee Senator A1 Franken, 
and ask for any comments he may have at this time. 

[The prepared statement of Senator Akaka follows:] 

Prepahed Statement of Hon. Daniel K. Akaka, U.S. Senator From Hawaii 

Aloha! Today the Committee will hold a legislative hearing on three bills dealing 
with issues of great importance to the Tribes involved. 

We are all aware that prior federal policies often resulted in significant land and 
resource losses for Tribes. The bills we will consider today seek to restore some of 
those losses and make sure Tribes are adequately compensated for those losses and 
ensure Tribal land bases are restored. 

The first bill S. 1739, the “Minnesota Chippewa Tribe Judgment Fund Distribu- 
tion Act of 2011” would distribute settlement funds to the Minnesota Chippewa 
Tribe. Senator Franken introduced this bill and I am certain he will have more to 
say about it in his opening statement. 


( 1 ) 
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The other bills we will hear about today would streamline the land into trust 
process for two restored Oregon Tribes so they can better provide for the housing, 
education, and infrastructure needs of their members. 

I know that my good friends and colleagues Senators Merkley and Wyden have 
done a significant amount of work on these bills. I look forward to working with 
them and Senator Franken as we move these bills through Congress. 


STATEMENT OF HON. AL FRANKEN, 

U.S. SENATOR FROM MINNESOTA 

Senator Franken. Thank you, Mr. Chairman, for holding this 
important hearing. I introduced the Minnesota Chippewa Tribe 
Judgment Fund Distribution Act with my friend and colleague 
from Minnesota, Senator Klobuchar. This legislation will finally 
allow for distribution of funds owed to the Minnesota Chippewa 
Tribe. 

It has been a long road getting to this point. The Minnesota 
Chippewa Tribe first filed a claim before the Indian Claims Com- 
mission in 1948. Their claims were finally settled in 1999. For over 
60 years, members of the Minesota Chippewa have been waiting 
for these funds, and it is time to get this done. 

The United States Court of Federal Claims awarded $20 million 
to the Minnesota Chippewa Tribe. This money is to compensate 
Tribal members for the improper taking and sale of land and tim- 
ber under the Nelson Act of 1889. The Federal Government owes 
the Minnesota Chippewa Tribe this money. In fact, in 1999, the 
$20 million settlement was deposited in a trust fund account for 
the Minnesota Chippewa at the Department of the Interior, where 
it has been since collecting 1 percent interest. 

The Tribal members in my home State of Minnesota have never 
received a dime. And that is because before any money can go to 
the Tribe, Congress must pass legislation detailing how to allocate 
the funds between the six bands that make up the Minnesota Chip- 
pewa Tribe. My bill does just that. It will provide $300 to each 
Tribal member and then allocates the remaining funds equally to 
each of the six bands. 

My bill reflects the distribution plan that was agreed upon by the 
Tribe through its sovereign, democratic processes. Under the Min- 
nesota Chippewa Tribal constitution, the Tribe is governed by an 
executive committee. This is a democratic body comprised of two 
elected officials from each of the Tribe’s bands. 

The Tribal executive committee voted ten to two in favor of this 
distribution plan. One band. Leech Lake, voted against. And its es- 
teemed chairman, Archie LaRose, is here today to testify. I am 
sympathetic to their concerns and I sincerely hoped that a con- 
sensus agreement could have been reached. However, I deeply re- 
spect Tribal sovereignty and therefore believe we must respect the 
decision of the Tribal executive committee of the Minnesota Chip- 
pewa. 

I also worry that any further delay will only cause hardship for 
individual Tribal members. The thousands of Tribal members 
across Minnesota cannot afford to wait another decade. It is time 
for Congress to act to allow for the distribution of the funds owed 
to the Minnesota Chippewa Tribe. 
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Thank you again, Mr. Chairman, for holding this hearing. We 
have so many members of the Tribes who have come here, and I 
am so sorry that we had all those votes in the chamber and we got 
started so late. I am sure you made mention of that at the begin- 
ning of this hearing. I want to thank all the witnesses for coming 
today and I look forward to your testimony. 

I thank you again, Mr. Chairman. 

The Chairman. Thank you. Senator Franken. 

Now I welcome Senator Merkley of Oregon to speak on the bills 
impacting the Siletz and Grande Ronde Tribes. Thank you for 
being patient, too. Senator Merkley. Please proceed with your testi- 
mony. 

STATEMENT OF HON. JEFF MERKLEY, 

U.S. SENATOR FROM OREGON 

Senator Merkley. Thank you very much, Mr. Chairman, for 
holding this hearing. I would also like to recognize the staff of the 
Indian Affairs Committee for their hard work on these issues. 

We have coming before the Committee this evening Chair Ken- 
nedy, the Confederated Tribes of the Grand Ronde Community, 
Chair Pigsley, of the Confederated Tribes of the Siletz Indians of 
Oregon, and Chair Garcia of the Confederated Tribes of the Coos, 
Lower Umpqua and Siuslaw Indians. I am delighted that they can 
all be here to share their thoughts directly with the Committee. 

I appreciate that the Committee is considering Senate Bill 356 
and Senate Bill 908, both of which I have co-sponsored. They ad- 
dress a fundamental issue facing Indian Tribes, that is, ensuring 
that Tribal communities are able to successfully secure their own 
future through the expansion of their Tribal reservations. 

The story of the people who comprise the Confederated Tribes of 
the Grand Ronde and the people who comprise the Confederated 
Tribes of the Siletz Indians is a difficult story to tell, a complicated 
story. But it is one that has been and continues to be inspiring. 
Like many other communities in Oregon and the Pacific Northwest, 
the bands of Indians that make up the two Confederated Tribes 
suffered through decades upon decades of broken treaties, failed 
promises and neglect on the part of the Federal Government. Ulti- 
mately, the Federal Government terminated the trust status of 
both Tribes. 

It was only through very hard work on the part of the groups 
themselves and some representatives in Congress that led to Con- 
gress restoring and reestablishing the trust relationship with the 
Tribes. And in this case, I want to particularly thank Senator Hat- 
field, who served in this body for 30 years, and I had the privilege 
of serving as an intern to him and saw how hard he worked on be- 
half of fairness and restoring the trust relationships. 

In the years since restoration, both Tribes have worked to re- 
build their communities. Of course, a critical piece of rebuilding in- 
cludes the purchase of land for the expansion of the reservations. 
Unfortunately, as this Committee knows well, the current process 
that a Tribe must follow to restore land to a reservation is not an 
easy process and has not worked well for these two Tribes. As the 
Committee will hear during testimony this afternoon, the current 
process is not only cumbersome and expensive for the Tribes to fol- 
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low, it also will often take years and years for the land which is 
owned by the Tribe to be formally added and recognized as part of 
the reservation. 

I firmly believe that the two bills before this Committee simplify 
the process and should receive favorable consideration. I certainly 
look forward to reviewing the testimony of all the leaders who have 
gathered this afternoon, and I certainly appreciate that three lead- 
ers from Oregon can come to share their thoughts. I thank all of 
you for your commitment to improving the current fee to trust 
process and your participation in this evening’s hearing. 

Thank you. 

The Chairman. Thank you very much. And I thank you again. 
Senator Merkley, for your participation in this hearing. Thank you. 

I would like to now invite the first panel to the witness table. 
Serving our first panel is the Honorable Norman Deschampe, 
President of the Minnesota Chippewa Tribe; the Honorable Arthur 
LaRose, Chairman of the Leech Lake Band of Ojibwe; the Honor- 
able Cheryle Kennedy, Chairwoman of the Confederated Tribes of 
Grand Ronde Community; the Honorable Delores Pigsley, Chair- 
man of the Confederated Tribes of Siletz Indians; and the Honor- 
able Robert Garcia, Chairman of the Confederated Tribes of the 
Coos, Lower Umpqua and Siuslaw Indians. 

Welcome, everyone, and thank you so much for your patience. 
Mr. Deschampe, please proceed with your testimony. 

STATEMENT OF HON. NORMAN W. DESCHAMPE, PRESIDENT, 
MINNESOTA C HI PPEWA TRIBE 

Mr. Deschampe. Thank you. Chairman Akaka and members of 
the Committee. My name is Norman Deschampe, I am President 
of the Minnesota Chippewa Tribe as well as Chairman of the 
Grand Portage Band of Lake Superior Chippewa Indians. 

I am here in support of S. 1739, a bill that would provide for the 
use and distribution of the funds awarded to the Minnesota Chip- 
pewa Tribe in Minnesota Chippewa Tribe v. United States, Dockets 
Nos. 19 and 188, United States Court of Federal Claims. 

Also with me are Chairman Leecy from the Bois Forte Reserva- 
tion, Chief Executive Marge Anderson from Mille Lacs, Chairman 
Visinor from White Earth, and Chairman Diver had to leave. So 
they are here also. 

I support S. 1739 because it provides for the distribution of funds 
being held in trust for the Minnesota Chippewa Tribe in the man- 
ner determined by the Tribal Executive Committee of the Tribe. I 
also support it because it is a just way to allocate the funds. 

Pursuant to the Revised Constitution and Bylaws of the Min- 
nesota Chippewa Tribe, the governing body of the Tribe is the Trib- 
al Executive Committee. The Minnesota Chippewa was a plaintiff 
in the cases known as the Nelson Act Claims. I think it is impor- 
tant for you to know that all of the decisions about the claims were 
made by the Minnesota Chippewa Tribal Executive Committee. 
The Tribal Executive Committee decided to bring the claims, it de- 
cided the strategy for the claims, and it also decided to settle the 
claims. And when we needed money to pursue the claims, it was 
the Tribal Executive Committee that borrowed the money to make 
that possible. 
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In 1999, the Tribal Executive Committee approved the settle- 
ment by resolution and again in 1999 the Tribal Executive Com- 
mittee decided to allocate the funds on an equal basis to each of 
the six member reservations. We decided on equal shares because 
each of the Bands had loaned the same amount to the Tribe to sup- 
port the claims effort. 

Eor years, we have not succeeded in getting the funds released. 
Eollowing a hearing in the House of Representatives in 2008 and 
an apparent stalemate, the Tribal Executive Committee once again 
considered different ways to allocate the award. And in October 
2009, a resolution approving a new distribution plan was enacted. 
The distribution plan in that resolution is reflected in S. 1739 and 
it effectively provides more to the bands with greater populations 
through the per capita payments to members. I believe that the 
compromise adopted by the Tribal Executive Committee should be- 
come law so that we can finally get the benefit of what was award- 
ed in 1999. 

The Minnesota Chippewa Tribe appreciate Senator Eranken’s as- 
sistance in this matter. He understands that the constitution of the 
Tribe established a governmental structure that authorizes the 
Tribal Executive Committee to make decisions that affect the Tribe 
as a whole. Our constitution specifically gives the Tribal Executive 
Committee authority to allocate funds belonging to the Tribe. Arti- 
cle V, Section 1(d) of our Constitution provides that the Tribal Ex- 
ecutive Committee has the power to administer any funds within 
the control of the Tribe and to apportion all funds within its control 
to the various reservations. That is what these fund are, they are 
Tribal funds, and they have been Tribal funds since 1999 when 
they were deposited into a trust account for the Tribe. 

Senator Eranken’s bill also recognizes that the beneficiary of the 
claims award is the Minnesota Chippewa Tribe. The bill acknowl- 
edges what the Tribal Executive Committee knew from the very be- 
ginning, that we were going to bring the claim as the Minnesota 
Chippewa Tribe and that we would decide how to allocate any re- 
covery. 

We need these funds released now. It has been too long and our 
members are constantly asking about the Nelson Act claims. In ad- 
dition, a small part of the distribution plan in S. 1739 is that the 
Tribal government can be reimbursed the expenses it has incurred. 
This is important, because the Tribe has carried that amount on 
its books and the result has been a negative balance on our ac- 
count. Our auditors have made it an issue and we have had to bor- 
row to stay above water. Perhaps the Eederal Government can do 
that, but we cannot. Just two weeks ago, the Tribe was denied a 
$25,000 grant for a program for elders because of that audit issue. 
As I said, it is time to get these fund distributed. 

Einally, I want you to know that the Tribal leadership has care- 
fully considered Leech Lake’s argument that it should receive 68.9 
percent of the award because it suffered that amount of the dam- 
ages. Chairman Goggleye made that argument in his testimony be- 
fore the House Resources Committee on June 5, 2008, and Chair- 
man LaRose has made that same argument time after time before 
the Tribal Executive Committee. The problem with that argument 
is that it is based only on speculation and not on any court find- 
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ings. My written testimony explains the problems with Leech 
Lake’s claim in full detail, but I want to make it clear that over 
nearly 20 years, the Tribe has considered all arguments about 
what is fair, and the result is the formula in Senator Franken’s 
bill. 

Our Senators understand that this is a Tribal fund that must be 
allocated in deference to the Tribal government’s decision. I urge 
you to join them and pass this bill. Thank you. 

[The prepared statement of Mr. Deschampe follows:] 
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Prepared Statement of Hon. Norman W. Deschampe, President, Minnesota 

Chippewa Tribe 

CHAIRMAN Akaka and Members of tlie Commitlee: 

My name is Norman Deschampe, I am President of the Minnesota 
Chippewa Tribe as well as Chairman of the Grand Portage B and oCLake Superior 
Chippewa Indians. I am here to testify in support of S,1739, a bill that would 
provide for the use and distribution of the fimds awarded to the Minnesota 
Chippewa Tribe in Minnesota Chippewa Tribe vs. United States, Docket Nos. 19 
and 188, United States Court of Federal Claims. 

I support S,1739 because it provides for tlie distribution of Rinds being held 
in trust for the Minnesota Chippewa Tribe in the manner determined by the Tribal 
Executive Committee of the Tribe. I also support it because it is a Just way to 
allocate tlie funds. 

Puisuant to the Revised Constitution and Bylaws of the Minnesota 
Chippewa Tribe, the governing body of the Tribe is the TVibal Executive 
Committee. The Minnesota Chippewa Tribe was the plaintiff in the cases icnown 
as the Nelson Act Claims. I think it is important for yon to loiow that all of the 
decisions about the claims were made by the Minnesota Chippewa Tribal 
Executive Committee. The Tribal Executive Committee decided to bring the 
claims, it decided the strategy for the claims, and it decided to settle the claims. 
And when we needed money to pursue the claim, it was the Tribal Executive 
Committee that borrowed money to make that possible. 

In 1999 the Tribal Executive Committee approved the settlement by 
resolution and again in 1999 the Tribal Executive Committee decided to allocate 
the funds on an cqu al basis to each of the six member reservations. We decided on 
equal shares because each of the Bands had loaned the same amount to the Tribe 
to support the claims effort. 

For years we have not succeeded in getting the funds released. Following a 
heating in the Plouse of Representatives in 2008 and an apparent stalemate, the 
Tribal Executive Committee once again considered different ways to allocate the 
awaid, and in October 2009 a resolution approving a new distributioii plan was 
enacted. Tlie distribution plan in that resolution is reflected in S.1739 and it 
effectively provides more to tlie Bands with greater populations througli the per 
capita payments to members. I believe that the compromise adopted by the Tribal 
Executive Committee should become law so that we can finally get the benefit of 
what ^vas awarded in 1999. 

'Ilie Minnesota Chippewa Tribe appreciates Senator Franken’s assistance in 
this matter. He understands that the Consdtutioo of the Tribe established a 
governmental structure that authorizes die Tribal Executive Committee to make 
decisions that affect the Tribe as a whole. Our constitution specifically gives the 
Tribal Executive Committee authority to allocate funds belonging to the Tribe. 
Article V, Section 1(d) of out Constitution provides that the Tribal Executive 
Committee has the power “to administer any fiinds within the control of the Tribe 
and to apportion all funds within its control to the various Reservations.” That is 
what th«e funds ate - Tribal - and they have been Tribal funds since 1999 when 
they were deposited into a trust account for the Tribe. 
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Senator Franken’s bill also recognizes that the beneficiary of the claims 
award is the Minnesota Chippewa Tribe, The bill acknowledges what tlie Tribal 
Executive Committee knew fiom tlie very beginning: fliat we were going to bring 
the claim as the Minnesota Chippewa Tribe and that we would decide how to 
allocate any recovery. 

We need these funds released now. It has been too long and our members 
ai'C constantly osldng about the Nelson Act claims. In addition, a small port of the 
distribution plan in S,1739 is that the Tribal government can he reimbursed the 
expenses that it has incurred. That is important because the Tribe has carried that 
□mount on its boolcs and the result has been a negative balance in our accounts. 
Our auditors have made it an issue and we have had to borrow to stay above water. 
Perhaps the Federal government can do that, but we cannot. Just two weeks ago 
the tribe was denied a $23,000.00 grant for a program for elders because of that 
audit issue. As I said, it is time to get these &n<^ distributed. 

Finally, I want you to know that the tribal leadership has carefully 
considered Leech Lake’s argument that it should receive 68.9% of the award 
because it suliBfered that amount of the damages. Chairman Goggleye mndc that 
argument in his testimony before the House Resources Committee on June 5, 
2008, and Chainnaii LoRose lias made the same argument time after time before 
the Tribal Executive Committee. The problem with the argument is that it is based 
only on speculation and not on any Court findings. My written testimony explains 
the problems with Leech Lake’s claim in detail, but I want to make it clear flial 
over nearly twenty years the TVifae has considered all arguments about what is fair 
and the result is the formula in Senator Franken’s bill. 

To explain, the process leading up to settlement discussions with the 
government included hiring experts to review the timber and Imid sales and come 
up with values. Leech Lalte’s testimony In the House was that the value of tirabei' 
sold was about $26 million and $18 millioii of that was at Leech Lake. In 2008, 
Chairman Goggleye said that “the value of the damage suffered at Leech Lake was 
approximately $18 million or 68.9 

There arc several problems with that argument: 

1. Leech Lalce did not deduct the amount that the government actually 
paid the Tribe for timber and land. 

2. The appraisals done by the experts were estimates for settlement 
purposes that were never tested in the Court. 

3. The estimates were hotly contested by the United States. In feet, the 
government’s first offer of compensation for land and timber was 
zero . The govenunent believed that die Tribe got at least what the 
timber and land were worth - $14,8 million. 

4. There never was a Band-by-Band accounting and the Claims Court 
ruled decades ago that the government was not obligated to do that 
kind of accounting. 
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The reason that this award cannot be split out based on a Band’s damages is 
that Congress — in the Nelson Act and ir subsequent legisLaCion authorizing 
payments firom wliat was collected, has always found lhat the bencfioiary of 
Nelson Act proceeds is the Tribe as a whole - not each Band for what tliey 
suffered or for what they did net receive. That is why the Tribe brought the claim, 
why the U.S. settled witlL tlie Tribe, and why the lunds are held lor the Tribe. 

Leech Lake*s argument for a formula based on damages ia dao flawed 
because the seLtietnenl was based both on u ciaim. for inadequate compensution 
and on n claim for misspending what was collected by die governinent. The 
settlement was <‘620 million to settle all olaims in these dockets. Wo did not break 
out "$X for timber and land” and “SY fur misspent proceeds.” There was no \vay 
to ihvi de it by reiference to the various claims and we knew that 

Our Senators understaiid that Ihis is a Tribal fund that must bs allocated in 
deference to the Tribal government’s decision, and I urge you to join them and 
pass Ihis bill. 

*Attachments retained in Committee files* 

The Chairman. Thank you very much. 

Let me call on Chairman LaRose for your testimony. Please pro- 
ceed. 

STATEMENT OF HON. ARTHUR LaROSE, CHAIRMAN, LEECH 
LAKE BAND OF O JIBWE 

Mr. LaRose. Good afternoon, Chairman Akaka and Senator 
Franken. My name is Archie LaRose, I am the Leech Lake Res- 
ervation Chairman. 

On behalf of my people watching and listening at home, I want 
to thank you for giving me this opportunity. You have heard some 
history behind the settlement. I am here to tell the rest of the 
story. Leech Lake suffered 68.9 percent of the damages. S. 1739 
does not reflect the harm done to my people. That is why we 
strongly oppose the bill. 

The story starts with the establishment of the Leech Lake Res- 
ervation. My ancestors entered into a series of treaties and execu- 
tive orders from 1855 to 1874. These treaties promised that the 
reservation would be our permanent home lands forever. Back in 
1874, our closed reservation consisted of 640,000 acres. We owned 
it all. Under the Nelson Act, our reservation was cut to less than 

40.000 acres. 

According to the map there, this map compares our treaty res- 
ervation with our reservation today. Our current trust lands are 
highlighted in red. You can barely see them. They total less than 

30.000 acres. This gives you an idea of the damages the Nelson Act 
inflicted on our reservation. 

I am here today more than a century later to ask the Committee 
to right this wrong and not compound our problem under this bill. 
The bill directs the Secretary to distribute the settlement fund 
based on a proposal by the Minnesota Chippewa Tribe. It does not 
honor sovereignty; it ignores fairness; and it only satisfies the four 
smaller bands. 

Congress passed the Indian Tribal Judgment Funds Act to set up 
an administrative process when there is a disagreement in the dis- 
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tribution of settlement funds. The Act takes politics out of the 
equation. This is a court settlement. But unless we know who was 
harmed, Congress is giving settlement funds that belong to one 
Tribe to other Tribes. The BIA did its job under the Judgment 
Fund Act. The BIA studied the case and in 2001, found that there 
is no compelling reason to give preferential treatment to the four 
smaller bands. The four smaller bands control the MCT. And they 
want to collect payment for harm suffered by Leech Lake. 

The MCT hired an expert to justify the settlement amount. The 
expert found that Leech Lake suffered 68.9 percent of the damages. 
The amounts of damages for other bands ranged from 1 percent to 
12 percent. 

In 1999, the MCT used this report to advance the settlement. 
MCT now wants to sweep it under the rug. The DOJ also filed a 
property list with the court that the settlement is based on. This 
list shows that most lands from the settlement came from the 
Leech Lake reservation to form the Chippewa National Forest. In 
1999, the court based the settlement on damages. Unfortunately, 
damages are not even considered in the bill before the Committee 
today. 

Instead of asking who was harmed, the bill looks to an MCT res- 
olution that would give bands who suffered as little as 0.9 percent 
damages the same share as Leech Lake, who suffered 68.9 percent 
of the damages. In addition. Grand Portage, Fond du Lac, and Bois 
Forte relinquished all claims to our lands involved in this settle- 
ment in the 1854 treaty. Our reservation was established long be- 
fore the MCT was even formed. None of our treaty rights were del- 
egated to the MCT. Likewise, the Nelson Act and the damages in- 
flicted occurred long before the MCT existed. 

Federal courts have also ruled that the MCT acts only in a rep- 
resentative capacity. The MCT is not a beneficiary. They have no 
treaties. Federal courts in at least 25 other Nelson Act claims made 
awards to the individual bands based on which of the treaty bands 
had a legal treaty right to the settlement funds. 

If Congress is going to ignore the Judgment Funds Act, it should 
at least look to those cases. After 25 courts issued judgments based 
on damages, it makes no sense to now ignore damages. We have 
been trying to negotiate a fair distribution. However, if this bill is 
enacted without a compromise, we will bring a lawsuit to stop this 
unjust distribution. This bill doesn’t meet judicial scrutiny. It gives 
the property of Leech Lake to the other bands. This clearly violates 
your constitutional responsibilities to protect our Tribal property 
and treaty rights. 

The bill disrespects Leech Lake’s sovereignty. It compounds the 
injustice done to our treaties, our lands, and our people. In our 
view, a consensus position is the only way to resolve this. 

Thank you for this opportunity. Mii-gwich. 

[The prepared statement of Mr. LaRose follows:] 
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Prepared Statement of Hon. Arthur LaRose, Chairman, Leech Lake Band of 

Ojibwe 


INTRODUCTION 

Goad iQemoaii Ciiainnan Vice Chairman Batmso, and Memhere of she Comminee. I am 

Artilie LaRose, Chairman ofthel^echLake Bend of C^iinvu. Tliankyonfbrslie opportimitsr to leslify 
<m S. 1739. This bill would direct the Secrctar}' of the Interior to distribute nmds &om a 19S9 
settlement of a case to resolve claims brci^ht Sen federal rxiistmaagement of funds and undervaluing of 
lands and timber under the I8S9 Neison Act accwning to a preserved formula advocated by the 
Minnesotn Chippewa Tribe t^CT), which is comprised of the bands of Leech Lake, Bais Forte, Fond 
dll r,ac, Grand Portage, Mills Lacs, mid White Earth. Under the formula, MCT would be paid attorney 
fees end other expenses first. The Secretary must then allocate tho remaming funds on b per capita and 
per band basis. Harm done to the individual bands, which was die hnsis for the settlement amount of 
J20 luilltoii, is not a cunsidutatiuti in the mandated distribution. 

The Nelson Am ami the damages that it caused to die treaty-protected rcseivalions in Minnesota 
rapresents yet another ssrl chapter in this Natiun's history of dealing with Indian tribes. 1 agree that 
time hns come to put this issue behind as. However, it must be done in on equitable and just manner. 
S. 1739 would not acoomplish chisgoaL Instead, the bill will corapemnd the injustice Riat was done to 
the people cf the Leech Lake Indian Reservation and result in addilional costly and time-consomhig 
litisation. 

SUMMARY OF STATEMENT 

3, 1739 disregards the saverei.giity of the Leech Loke Blind of Ojibwe and would result in gross 
injustice to the Band. Respecting tribn! sovereignty means lieiioiiiig the portion of Leech Lake, not 
sacrificing juslioe owed LI to appease others. S. 1739 is based on the improper assumption that the 
Neteon Act dissolved all the bands’ prior intetKls in land Wliile tlis Nelson Act sougat to establish a 
common permanent fund, fesdctal courts have found that the wrongs fcfjotecl under the Nelson Act 
ndalc beii to the individual ireaty-beneficiary bands. Federal courts ai^novad monetary judgments in 
at least 25 Nelson An-relalcd daims that wao brought by the MCT as the named jdaintiff. Tho 
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awards ware thea distributed to Iho individual bands that were llic parlies to tlic various trsaties that 
Bstablished the reservation lands in the first place. Jn other words, the United SlalKS has novor 
abrogated the sovereign rights of the Leech Lake Bant! of Ojibwe or transfened its lands at any point 
to the MCT or anyone rise as sornB have suggested. If thet wore lire case, then Leech Lake looks 
forward to sharing in the iwsativo gamine revenues of the other baiuis. MCT rronnet speak fi>r Leech 
Lake upon matters impacting the Leech Luke ocopis or Ihe Leach Lake T.ndlan fteservation. 

Instead of following this pi'ccedent of distributing setileineni Hinds to the individunt bands, S. 1739 
ignores acliia/ damages suffered by individual federally recognized bands, Iheir individual treaties, and 
harm to their reservations. The court-approved settlement amount ofSZO million was based upon the 
damages incurred (land and limber sold improperly or laktai end mismanaged) on each rescrvalion 
iBidor the Nelson Act. The MCT commissioned Wesley and Rickard, Inc., as its expert in the case to 
conduct an appraisal of tire land.s subject to the claims. The residiing MCT Comparison Report found 
that die Leech Lake Indian Rsservaticn incnticd 68.S% of the dameges; Grand Porlago 0.9%; MUlc 
Lacs 2.40%: Forto 8.$!}%; SVhite Earth 9%; and Fond do Lac 10.20%. It wtould aot be 8iir to 

aliccsite tlte fuads based solely upon a per capita atrd pet batai basis while disregarding damages 
incurred by each band giv«t the settiemenl amount was based upon doroi^s. The parties would not 
have agreed to Ills S20 milllw settlement amount ifit had not been for the 68.9% of damages suffered 
by Leech Lake. 

The Indian Tribal Judgittcnt Funds Use or Distribution Act (Tiidgment Funds Act), 23 U.S.C, 1401 et 
seq,, sets forth the procedure to handle the distribnfiem of settleiuents where more than one tribe is 
involved in tlio setUement and where they do not agree on a distribution formula. That Act goverus the 
distribudon of this settiemenl. The Bureau of Indian Aflhlra (B;A) executed their responsibilities under 
the Judgment Funds Act in 2001 and titon again in 2007 by submining a report and draft iegislalion to 
Congress proptHing certain distribution allocations to Coh^ttss based upon its review of the 
ciicnnuitHnces, the facts in the case upon which the settiement was based, and the etplities. In other 
words, Hie EiA’s tecotursendBlions to Congress were nat based upon the fc^mula sought by MCT 
(where the four smaller bands Imve a majority vote). The four smaller bands (and, riierefore, the 
coalrolling voice of MCT} have not ngreed with the BIA’s rccoituusndmions for the pa.sl decade 
beenuso the BIA did not recommend a division of IhO settlement based upon the number of bands, 
which would benefit them to a greater degree than odier alternatives on the table. S. 1739 is their 
effort to attain the per band sjilit they seek. 

Further, S. 1739 mandates payments that nre beyond the scops of those approved in tlie Judgment 
Funds A«, The bill wcuid mimdate payment to the MCT for costs and Lnteresl incoircd resulting from 
the MGT’s worit on "the disttibutitm of the jiulsinentfimds,” which could include tobbying, consulting 
fees, and other related costs tu dc-veltrp and advocate in favor of S, 1739, Such work was done in 
dirael conflict with the interests of the Leech LbIcc Band of Ojibwe. Such experiditures are not 
anlhorizcd inidcr the Judgment Funds Act. 

To resolve this long-standing dilute, the Leech Lake Tribal Council proposed a eomproraiso position 
that would acknowledge damages along with die views of tlte other bands. A cansensus position is the 
only way to achieve the goal of putting the settlement funds in the hands of the rightful beaeliciaries. 
We rcspectMly request that the CJongress and the Adfllinistrarion facilitate discuMion among the six 
bands to develop an equitable solutitm to this problem. 
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BACKGROXJND/HISl’ORV 

Treaties with the Leech Lake Band of Ojihwe and other Indiana of Minnesota 

The United States entered into 43 treaties will! the Chippewi Indians b^een 5785 and 1870. Tlie 
Lcct5i Lake Indiiut ScscrvaticTii was estabiishsd tbrou^ a ssries of treaties witli tbe United States and 
presidential ejteoutive orders. Sia Treaties of F^ruary 22> 5855 (50 Stat. 1565) & March i9, 1867 
(Artide 1, 16Stat. 719); Exccuiive Orders of October 29, 1873, No-vranberd, 1373, anil May 26, 1874. 
These treaties and execulivo orders promised to make the reserved lands the "permanent home" for the 
Leech Lake people. 

Nelson Act of 1889 

In tfB 50th Congress, Minnesota Congressman KmitC Neisoit spoosored a hiB fcrrcally titled, ''An Act 
far the relief and civilhatitsi of tl;c Cliippcwa Indians of Minnssosa.” Coagress passed the btl! and 
President Clerteiand signed it on .Tannery !4, 1889. 25 Stat, 642 {Jan. 14, 1889). 'nie Aet, known as 
the Nelson Act, is the Minnesota version to the felled Dawes Act (also imowte as the General 
AUolrnait Act). Established during the fetteml govomment’s era of Allotment and Assinniation, the 
United States - through the Neison Act - sought to destroy the governing stnictures of Iho Minnesota 
hands, parcel out tribal govarnruental lauds to individual Indians, and open up our reservation lands to 
settlers and private compaiues in clear violntion of existing treaties between the United tSlotes and the 
various Chippewa bunds. A primary goal of the Nelson Act svaa to open up the northern white pine 
forests for lumber companies for logging. 

SBotion I of the Nelson Act proviitlss that, “in any case vvrjsre nrr allotmoal in severalty has heretofore 
been made to any Indian of land 'opnu any of said ie5Cf\*3tionS> he shall not be dcprfi'ed thereer or 
disforbed foerein....” This provision udmowiedgos the vested ri^rts of the mdividna! bidluns to 
choose laud and remain on their Baservatiocs. 

Section 3 of the Act provided for parcels to he allotted to individual Indians. Sections 4 and 5 directed 
pinclands to be sold at public auction to non-Indians. Section 6 directed agricultural lands to be sold to 
non-Indian settlers as homestaads. 

Section 7 of the Act provides: 

"Ttiat all monsy ac«uia£ feom the disposa! of said lands ... shall ... be placed in the 
Ttoesuiy of the United States to the credit of all the Chippemi Inelhm in lha State of 
ilfljuiaroto us n peraraneui fund ... and which interest and permanara fund shall bo 
expended for foe benefit of said ludiruis in mariner following: Ons-ha^af saiii intetvsl 
shall ... beamiHaliy paid l» cash In equal shares la ike heads of families aad guat'dlms 
of orphan minors for their use; and one-fourth of said interest sIkII, during the same 
period and with foe like exception, be annually paid in aa^h in equal .shares per capita 
to all other classes of said Indians', and the remaining onc-faurtk of said interest shall, 
during foe snid period of fifty years, under llic direction of the Secretary of the Inlorior, 
be devoted cxciusMy to the establishment and nittintenance of a system of free 
scJtoals among said Indians, in their mhlsi and for their benefit! and at the expiration 
of foe said fifty years, the said psrtsanerrijand shall be dividea and paid to at! of said 
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Chippewa hidians Ortrf thair iwwc ih&i living, in caxh, in equal shaj'es.” (eniphafiis 
added.) 

Ameitiimej\tsU} tlie NfillQtv Act/£$tAbH9hment nf the Chippevvs Natiniusi Forest 

In 1900 the Lcasus of Wom?n Voters petitioned Congress to protect the ismainin^ forestlands 
&urronndiitg 1lic Lccch, Cass, and Winnibigoshisb Lakes on the Leech Lsdtc Indian Reservation. The 
Chippewa National Forest (CNF), Driginaily named the Minnesota Forest Reserve, was established 
through passage of the Moiris Act (June 27, 1902) by iskio^ those lands from the Jjscah Labs Indian 
Rosorvalian.^ Approximately 75% of Chc CNF lands are Within the treaty bound dries of tho Leech Lake 
Indian Reservatioiu 

The Morris Act amended the Nelson Act, opemng 25,000 acres of agricuitural laiid *0 scttlemfinh 
reserved 10 sections and areas of Indian land and allointeftts from sale or settlement, and provided for 
the sttis of 200,CKl seres c-f pine timber witli proceeds to bs paid '"'tc the benefit of the Indians " 

Section 2 of Uk: Morris Act read: 

“Provided frirther, Thai in cutting the timber on two hundred Ihousantl acres of the pine 
lands, to be selected soon as practicable by the Forester of the Department of 
Agriculture, with thu approval of the Secretaiy of the Interior, on the following 
reservations, to wit, Cldppawcs of the Mississippi, Leech Lake, Cass Lake, and 
Winnebiijoshish, wiilelt sntd lartds so selected shall he known and Iteretnaner described 
as ‘forestry lAndR,‘ Provided ftirther, Tftai ihere he reeevved Jrom sale or 
defilement the timber ciutd land on tUz isianih in Ca^ Lake and in Leech Lai'c, aitd noi 
rays than anc hwnired and sixty uctes at the exiremiiy ofSi4gar Peiiii, on Leech lake ... 
an y^lch the new Leech Lake Agency is now focafedj ... and nothing herein contained 
shall iatcrlbrc with the allotments to die Indians heretofore snd licreaftw made. The 
ts/ands in Cass and i^eech takas and iJtB lend reserved a( Sugar Point and Pine Paint 
Peninsula shall remain as Indian land under th& control of the Deportment of the 
Interior*' 

i quoEa the Morris Act for two reasons. First, this quote demonstrates that a majority of Leech Lake's 
treaty lands were taken from it to establish a fores! to sell its limber. Second, this oiccrpt shows that 
the atili mainlaincd its govemment-to-govemment relationship with the Leech Lake Band on our 
Keservation even as it was taking ils buds in 1902, Tcjdsy, the Leech Sand now holds enJy 
approximately 4% of the ceservatiac lauds promised by trcfity and executive erdcr.^ This aumunls tc 
approximalBiy 2S,<1Q0 acres Of trust lands, most of which are swamplands that no one v/anted to 
purchase, As a result, mtich of the trust lands within the Loccli Lake IndiEUi Reservation arc 
swamplands nnd not suitable for housing, infrastnieture, or coonomic development needs. The U,S. 
Forest Service and the state of Minnesota now hold most of the usable lauds within the boundaries of 
the Leech Lake Indian Reservation, 


' The foresfs name was cha^i ged to CNF in 1 92S to reject the Chippevva Indians from whcac la nd it was 

^ Attained s a allowing the pneefUage of land owned by Lc?ccU Lake Bs:yl :ii c omp orisen to the CNF 

and the state ofMlnncsote within ourReservutiGci'sbo(K»^rks. 
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The CNF today has 1 15 employees and an annual budget of $13,5 million. It also makes paytnenls to 
local counties. Fiscal year 2008 saw $ I. J million go to the counties. No similar paymenls are made to 
the Lccch Lake Indian Resarvation. The Leech Lake Indian Reservation should have snore titan a right 
to ccmmcnl on the annttai fci-est alsas. Tlia Suptetne Court has held that the fisiast and lakes lemain 
OUT ecosystem and remain rabjest to oar treaty hnnting. Sshing, and gathering righa. The Leech Lake 
IntHan Rosen>attori should be givtes an opporiur.iiy 10 Mtgage in self-deteraiinatioti'typs contoKlmg 
with the CNF and have s mcaningfiil say in how envinmmiint and nwiral resources located within onr 
reservation boundaries ore used. 



After the damage caused by tho Nelson Act, the Lccch Lake Band conliiiucd to govern the remaining 
tribal and allotted lands of the I.eech Lake Indian Resarvtition. The leaders of the Leech Lake Indian 
Keservotion continued to act oji n soveroraent-to-govermnent basis with the U.S. to ensure the 
prcteclton of our treaty rights and to hold the federal government to its trust obllgarions. Above is a 
photo taken during the 192t)'‘s of dfilcgalionE litom tlie Lccch Luke Bond and the Slioshoiio-Bannoek 
Tribes of the Fart Hall Indian Reservadou during a visit to the White liouss. In the photo^nph; the 
tribal dcleeations are accompanied by BI.A Commissioner Charles Burke. 

AUaohed to this statement is correspondence between Commissioner Burke and a represontativB of the 
Leedi Lake Band of Ojibwe. This correspondence includes a petition written by Leech Lake Band of 
Ojlhwe tribal leaders to Confess. The pclidon led to the legislation that autharized the Nelson Act 
ulaims to go forward in federal court. I'm here today, more than a century after our lands were 
wtoogly taken, to nsk this Committee to right this wrong- not exacerbate itas would be done under S. 
1739. 



16 


Estahlbhment of tbe Minaeaola Chippewa Tribe 

The Seereliuy of the Interior teaogmMti the MCT on Inly 2fi, 1936, ptirsiiniu to She ailtharlly granted 
under the Indian Reorganiaaliaii Act (IRA) Icug after the 1889 Nelson Ac! and J902 Morris Act. 
Governed by a constituticn, the MCT’s eovemmental powers ere delegated to it frctn the six bands. In 
ad^tion to the Leech Lake Band, the other bands include the Bots Fosle, i'Ond du Lac, Grand Portage, 
Mille Lacs, and White Earth. Tne initial primary purpose of the MCT was to ease the admhiistrative 
burden on die six bands, who had Little infiostnicture and few tHSOurces. 

At no time have any of the bunds ceded sovereignty or treaty tights to the MCT. The individual 
iiieinber bauds ace separate, federally recognized tribal govemments. No law or court ruling has taken 
away the Leech Lake Band's sovereignty or ncfcnowicdgement as a fedoially recognized tribe, Further, 
[ho Cliippcwa Indians of Minnesota nnd the individual bands ate different &Oni the MCT. To say that 
they ars the same is like saying t!is citizens of the United States and the fifty stales are the saino nS the 
govemiBsntal body of flic Uni led Stales. 

The Leech Lake Bamd of Ojibwe Today 

The Locclt Lake Band of Ojibwe is a federally recognized Indian tribe with a long his toy of relations 
with the United States. The Leech Lake Tribal Council is tlie governing body of the Leech Lake Band, 
Our existing Reservation consists of 29,717 acres of trust latlds. less than of the total ut our initial 
Reservation established through the Treaties and Executive Orders from 1855 to 1874. 

In the early 1990's, the Band contracted with the BIA to operate programs os one of ten tribes in a 
second group allowed into a lelf-govoniancc pilot project. Piirfuaoi to Public Law 83-289, the State of 
Minnssota has coucunmtlt cdminal jurisdiction over crimes occurring on the Keseruntion- Tne Baud 
retains fbll civil jurisdiction over Indians on the Reservation. 


The Leech Lake tribal community consists of appioxitnately 10,000 enrolled members. We have 
retained n strong and vibrant culture and cxintinuc to exetolse and protect our tteaty rights to hunt, fish, 
and gather on the lands piwnistxl as our pcrmnnciit homelands. 

While our culture and way of life remains Strong, our community faces high unemployiuont, concerns 
with substance abuse, and chaltungos in providing odequate healtli care and education to our people. A 
glaring on our Rcsurvalioit Ls the longstanding need to replace the Bttg-O-Nny-Oc'fliug High 
School foeility, which is administered by Ihe Bureau eflinliiin Education, located in Beca, Minacaota. 

The current High School is a meial-clad pole bam, formerly rised ss an agricuitmai building. 

Onc-Uriid of flic high school fiicilily was destroyed in a gas explosion in 1992. The facility has serious 
Structural and mechanical defiEicncics and lacks proper insiilaticn. The facility doss not meet softly, 
fire, and security standards due to the flimsiness of the constrection materials, cloclrical problems, and 
lack of alarm systems. The building lacks a communication intercom system, telecomraunicalion 
technology, and safe zones, which puls students, teachers, and staff at great risk in emergency 
situations. The ftcility jeoparriizes the health of the students and ftenity due to poor indoor air quality 
ftom mold, fimgus, and a faulty HVAC system. The facility also suffers from rodent infeslalion, roof 
leaks aad sagging toefs, holes in the roofs from ice, uneven iloois, poor lighting, sewer problems, lack 
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of handicap access, and lack of classroom and other space. These are jtist a few of the facility’s 
numerous deficiencies. 

Olio of ‘he primary puiposes of tlic Weison Act Cwliisdi is £;oated on page 3) permaticnt fititd was to 
provide Pending for cducatioiia! insiitntians fbr tlie v^oas bands. 'We urge the Comtsiiaco to consider 
amending S, 1739 to address this loi^^slanding tmsietneed. 

NBLSON ACT UTIGATION AND SETTLEMENT 

As noted above. Congress first acknowledged the wrongs inflicted by the Nelson Act upon the 
Chippewo Indians of Minnesota In 1926, in part, due to the work of the past leaders of the Leech Lake 
Band of Ojibwe wlten Coogtess first authorized tlie federal courts to hear claims brought by the 
varloua bands ft>r damages incuticd under the Nelson Act. See Act of May J4, 1926. 

Pursuonl to this Act of 1926 and its sufascquonl amendraeitts, the Indian Ctaims Cotnittlssicn {ICC) and 
the U.S, Ccuit of Federal Claims, in at least 25 other Nctsmi Aot-roTaied ciaica, awarded monetary 
judgments that were distributed to the .mdividuai bands based on dani^es incurred to their ^cctEc 
iTBstiesfrcscrvations. Whae the Ctlippewa Indians Of Minnesota and later the MCT were the 
nmued plaintiffs in tlieae coses, the awards were distributed on a per capita basis to the members 
of the bands whose reservatiens suffered the loss of land and timber. The setUenicnt that is the 
subjeet of S. 1739 is the resirlt of unresolved Nelson Act claims for damages iucurred by the various 
six bands lliat were Iransfcrretl to the U.S. Court of Federal Claims when the ICC dissolved in 1978. 

To advance the settlement of the case (docket numbers 19 and 1S8), die MCT hired Wesley Rickard. 
Inc., to compile a report, which footid that Leedt Loke suslEined the bulk of the dsraagos under the 
Nelson Act. The following is a list of the damages appraised by Wesley Rickard, Inc., and put forward 
by the MCT; Leech Lake incurred 68.9% of the damages; Gtartd PortEge 0.9%i Bois Forte 8.60%; 
Fond du Lac 10120%; Millc Laos 2.43%; mid White Eart’a 9%,* 

On May 21. 1999, the Department of Justice, as part of the litigation, oommissioned u “subject 
property lisF’ that described tlie disposition of the lands ceded under the Nelson Act. This list was 
filed with the Court and is also attached to this statement. The listing clearly allows that the great 
majority of the lands ceded came from tlic Leech Lake Indian Reservation to ertabliah the CNF. The 
listing also acknowledges that the mnjority of the listed Leech Lake lands were pine lands, which wore 
far more vahiahle than the ogricultura] lanih ceded under tile Nelson Act and which wore more often 
subject to the fraud that ted to Qtese claims, in 1999. the Court based its approval of the $20 million 
settlement on the subject property list 

SPECIFIC CONCERNS WIT H S, 1739 

The Judgment Funds Act governs the distrlbutioii of this settlement. Pursuant to that Act, the BIA 
prepared a Results of Research Report dated June 6, 2(1D1 (“BIA Report''). The BIA Report opposed 
diStributiDn of the settlement fUtld on a par band basis. Tiie BIA Report acloiowl edged that the Nelann 
.Act, and its aincndmenlB, oonsisteutly refers to the “Chippewa Indians of Minnesota,” not die MCT, as 
the henefiBiaries of any distribution of funds. The BIA Report concluded, “We do not find any 


^ An cxcespt from diis repsrs is attarticd. 
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corapelling reosons to siippoil a six-way split of the ftnd tliat would result in giving preferential 
ireatoem to the membeisbip of four smaller bands at the expense of the ineinbctship of the two larger 
bauds.” B!A Report, p. 10. 

The BI.A. Report also aetcnowlcdges that, "the lands sold [under the Nelson Act] fmm each of the 
iiescrvalitms were ranginally reserved to the hands under treaty. Under the tenua of the Nelson Act. 
Leech Lake gave up the most land sod received fae least compensation per aoe.” Tils BIA Report 
notes that the QIA first recommended a compromise that would have distributed liio funds based on 
damages (SSW) and per capita (63%). Tlic majority of the MCT rejected diis compromise proposal; 
and the BIA Report, thus, recommended that the settlement be distributed on a per capita basis. 
Pursuant to the Judgment Funds Act, the BIA Ihcn subinitted the BIA Report to Congress. Then, in 
?.007, the BIA sent proposed legislation setting forth a per capita, distribution to Congress under the 
Judgment Funds Act. Tlw BIA Report is attached. 

S. 1739 is baaed on aa MCT Resolutiim Ibat supports tlss distributioti formula set forth in lac bill. 
However, the sovereignty of the MCT flows Sara its six member bands, not die reverse. The MCT 
shonid have no say in the distribution of the Nelson Act ssttiement funds. The Treaties and Exsculive 
Orders between the United States and the Leech Lake Band that established our Reservation took place 
long before the MCT was established. None ofthc.se treaty rights wore transrcired or delegated to the 
MCT. Likewise, the 1 889 Nelson Act and the damages it caused our Reservntion occurred well before 
U)c MCT came inlo exisletica. Finally, the Act of Congress that authorized the claim to be brought 
forward was also enacted prior to the existence of the MCT. 

Federal courts have acknowledged shat the MCT acts only in a representative capacity in tlicse 
claims. TheU-S. Court of Claims, Ln iUCTy, UnUai States, 315 F.2d 906 (Ct. Cl, 1963), overtumed 
an ICCralbg in part by finding that the treaty rights to lands are held by the tribal enli^i that ctisered 
into the treaty, not the individnal Indian descendants, in that case, the Ccurt slated; 

“The Commission’s order de Blared that the [MCT) ‘is entitled to maintain this action in 
a roprosemativo capacity on behalf of all the tkscettdanli of the Mississippi bands Of 
Chippewas and the Pillager and Lal« Winnibigosbish bands of Cliippewas who wets 
patties to the Treaty of February 22, IS5S,’ regardless of their presem^ay membership 
in the Tribe.... At the oral argument the defendant suggested that the Commission’s 
order and fiitdings should be modified to delew the references to ' 'descendants' and to 
provide instead that the [MC’Tj is entitled to maincsin this aefion in a representailvc 
capacity on bebaif of diose bancs of taappewus (the Mississippi bands and the PUIoger 
and Lake Wiimibigosllish bands) who were parties to dm ;855 Treaty. We agree. Tribal 
lands are comrannal property in wdiich tbs individtsal mctnbmn have ,no separate interest 
whidt can pass to their descendants who arc no longer members of the group. The aainc 
rule is applicable under the Indian Claims Commission Act.... At least in such 
proceedings the [ICCA] rcnuircs that the awards be made, not to individual descendants 
of tribal members at the time of the taking, but to the tribal entity or entities today. In 
this case, the tribal entity in the Miniicsota Chippewa ’Tribe o» behalf of Ihe Mississippi, 
Pillager, and Lake Wiimpjigoshish bands.” 

MCTv. U.S., 3 15 F.2d 9C6 (Ct. CL 1963) (interlocutcuy appeal of ICC No. !$-B decision finding that 
the Mississij^i, Pilltsgcr, mtd Wtnnioigoshish held reot^nized title to the 1855 territory). 
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If the Coitimiltee decides 1 o advance S. 1739, we uige the Committee to look to the federal courts' 
previous ireaimenl of ckitns for money damages caused hy tie Nelson Act before (iiratizisg fois 
distribntiott fomruia. As stated tfoovc, the ICC and Court of Ctnims, in at least 25 judgments, 
acknowledged the damages incutred under the Nelson Act by the spsetfia bands. These awartis were 
msiributed to each of the six bands individually, based on damases iuatoed to their reservations 
ptBSuant to specific treaty cr executive order. A cbarl cf the individual awards is Rttached. 

1854 Treaty Rights Euiiii Descendants 

There is also concern that some entities may net be entitled to sliato in tiic scUlcincnt. Tile 18S4 Treaty 
rights of tlic Mississippi ate described in Article 1 as follows; 

TbeChippewas of the Mississippi Iiereby assent and agree to the foregoing cession, and 
consent that the whole aintHint of tire consideration tnoney for foe country ceded above, 
shall be paid to the Chippewas of Lake Superior, and in cansidsialion ihenof Iks 
C^tippswns of Lake Superior F;ai^by roiinqnish /c Chipptnt^s of the Afirstyrippi, off 
thair iiPct^l in and claim to the landc heretofore owned hy them in common^ tying west 
of the above boundiy-line. 

This is an expressly reserved, treaty property right with clearly identified valuahle consideration, 
vvldeb, undta- eontiaci and property law, legally precludes any right for recovery for the Chippewas of 
Lake Superior with regard to compensation for damages for lasses of lands and limber in the 1855 
ceded territory — the taiiitory directly west of tile 1854 boundary line. 

The United States Supremo Court has repeatedly raisd that Conors may abrc^le Indian treaty riglits, 
but it must dearly c.xprees its intent to do so. United States v. Dime, 476 U^. 734, 738'40 {15^6); see 
also ffiashiagtoii v. Washington State Commercial Passenger Fisking Vessel Assn., 443 U,S. 65S, 690 
(1979); Menammee Tribe v. United States, 392 U.S. 4C4, 413 (1968), There must be “dear evidence 
that Congress actually ceosidetctl the conflict between its intended action an foe one hand and Indian 
urcaly rights on the ofoer, and chose to resolve that conflict by abrogating the treaty." United States v. 
Dion, supra, at 740; see also jVfrenci'ofo v, Afr//e Lacs Bond ctf Chippewa Indiaits, 526 U.S, 172, 203 
(1999). 

S. 1739 contains no such “cloar evidence" of congress iunal intent to abrogate the Chippewns’ 1854 
treaty right In fact this Act i,s silent on the subject of treaty rights, and provides no indication that 
Congress is considering the 1 854 treaty reserved rights of the Cbii^wes of lito Miseissif^i, 

Thus, as the Committee considers S. 1739, ws urge it to first recognize foe past ireatiss and executive 
orders that established the various reservations. If is the damage to tliesc reservations npen wiiicb foe 
original claims and foe resulting settlement are based. 

Alternative P rope sals Presented by the Leach Lake Band of Ojibwe 

For a number of years, foe Leech Lake Band held the position that we would only support b 
distribution formula solely based upon damages, blowever, in 20) I, the Cauncil put forward s 
compromise to foe tdher five bands. Tliis compromise would Bcknowlsdge the significant barm done to 
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OW people while incorpcuating tha positions of the otbur bauds. This stniiEhtfonvsrcI compromise 
would bring closure to this matter. We oro also open wid interested in woilting with tha Cmnniitlcc, 
!h« Admciistratio!), and tiio odts? bands to find a solution. 

S. i729 Kstribution wil! hot Wifbstaud dudidsry Scroliny 

1 agree with flte 290? testioCTEy of ^i'hiiB Earth ChairwomiUi Btea Vracnorwlien she stated thai the 
result ofa plan to dlsttrliitts funds on a per hand rorm'.tls '“wouirt he to give 75% of the ptooeeds of the 
Seltlenteni to 25% of the beneliciiirios. Wc fraakiy do nett believe that such a finding woiiltl withstand 
judicial scrutiny.” 

If a. lO-OS or similer lEgisleiioii Ls enacted without prcn'isiotis addressing Lccoh Lake's coBoeins. we 
are. prepared to file a lawsuit to ohallenge the iuetjuttable dsatribudun of the settlement funds. 


In Chippewa ImUans cf iSme^le -k. Slsfar. the VS, Supretne Com! slated; 

"Our dccKioaSj wtute recogniziig dint the govetROient hae pnwta ta saittfol and 
manage {he property* and sfraira of its Indian wards in good faidi for th^weifaro. show 
that this power is SubjSot to constitution ftl liniitatiuns, and does not enable the 
government to give tha lands of one tribe or band to atiotlicr, or to deal with them as its 
own." 

301 11,3. 358. 375-76 (1937). The four hands that suppott the per band split enmprise only 27% of the 
total memherchip of ail Cldppcwa Indians of Miiuiesota as that term was used uader the Ndlsan Act 
More importantly, these S>ar bands suffered 22% of die total damages. Distributing the .sseVemenl 
funds as proposed in S. 1739 efTcctively gives property of the Leedr Lake Band to olhcr beads. 
Passage ofS. 1739 wip further protoiig 'Jiia debate ftswgb time-ssjosambtE fi%Eiton at the stcjxniss of 
tribai and federal goveramenJ resources. 


CONCLUSION 

Thank you for this opportunity to testify. While we agree that the time has come to get the soitlomeni 
ttands in tbo hands of the Chippewa Indians of Minnesota, wa strongly disagraa on the proposed 
fncmula fur distribution set tbrih in S. 1739. it is undisputed that the great majority of the damages 
I5l«tl occurred under the Nelson Act resulted from takings and misinimagciijcat of lands and tiiuher 
proieeied by treaty for the benefit of U» Leech Lake Band of Ojibwe. Snacting legialefioa Siiat 
oomplcsely ignoras these datna^js vrouW conslituts! ysl ajtolber yidstico of our treaty tights and otiy 
servo to scB^oond the injiity done lo cnir cesmiRmity. 

I look forward to ewrSmitng this dialogue with the odtetr five bands, our Minnesota oun^cssional 
delegation, Ihe Adminisliuliuti, and rids Conuniltee to work together to resolve this matter in a way 
thnl Is fair. 

*Attachments retained in Committee files* 

The Chairman. Thank you very much, Chairman LaRose. 
Chairwoman Kennedy, would you please proceed with your testi- 
mony? 

STATEMENT OF HON. CHERYLE KENNEDY, TRIBAL COUNCIL 
CHAIRWOMAN, CONFEDERATED TRIBES OF GRAND RONDE, 
OREGON 

Ms. Kennedy. Thank you Chairman Akaka, Senator Franken. 

My name is Cheryle Kennedy, I am the Tribal Chairwoman of 
the Confederated Tribes of Grand Rondo in Oregon. I appreciate 
your time and for affording me the ability to testify on S. 356, a 
bill to amend the Grand Ronde Reservation Act, to make technical 
corrections and S. 908, a bill to provide for the addition of certain 
real properties to the reservation of the Siletz Tribe in Oregon. 

S. 356, Grand Ronde, is a common sense approach to stream- 
lining the BIA process for putting land into trust. As Senator 
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Merkley articulated, the Tribes of Oregon suffered great injustices, 
including termination, which took all of our land holdings. That is 
the basis for our testimony here. 

In 1983, we were restored, and in 1988, the Tribe pursued the 
goal of securing its sovereignty by acquiring additional parcels of 
its original reservation and providing on-reservation jobs and serv- 
ices to Tribal members. Today the Tribe owns a total of 12,500 
acres, in various lands of either some in reservation status or fee 
or that are in the pile to go to be approved for in trust status. 

The Tribe is hampered in its effort to restore land within its 
original reservation by a lengthy and cumbersome Bureau of In- 
dian Affairs process. The lands that we are talking about here are 
treated as off-reservation designation, even though the lands that 
we purchased are across from our reservation. It means that we go 
through a more rigorous process of scrutiny, of filing plans, and 
then after even that process is through by the BIA, we then have 
to come back here to Congress to amend our Grand Ronde Restora- 
tion Act to include those lands into our reservation land bases. 

In order to make both the fee in trust to trust and reservation 
designation process less cumbersome. Senator Merkley and Senator 
Wyden introduced S. 356, which would establish real property lo- 
cated within the boundaries of the Tribe’s original reservation. 
They shall be treated as on-reservation land, a very important 
point, for the purpose of processing acquisitions of real property 
into trust, and deemed a part of the Tribe’s reservation once taken 
into trust, establish that the Tribe’s land held in trust on the date 
of the legislation would automatically become part of the Tribe’s 
reservation and correct technical errors in the legal descriptions of 
the parcels included in the Reservation Act. 

House companion legislation, H.R. 726, was introduced by Rep- 
resentative Kurt Schrader, Representative Bluemenauer and Rep- 
resentative DeFazio. Both S. 356 and H.R. 726 have the unanimous 
support of Polk and Yamhill County Commissioners, the two coun- 
ties affected by this bill. 

In order to streamline this, it would save the Tribe a lot of re- 
sources and funds. It would also eliminate a lot of the time that 
the Bureau has to spend in processing these applications, and of 
course, the Congressional time for when we come back here to 
change our reservation bill. 

Senate 908, the Siletz legislation, is materially different from our 
bill, to amend the Grand Ronde Reservation. And this would sig- 
nificantly infringe on the rights of Grand Ronde and other Tribes 
in western Oregon. S. 908 does nothing to streamline or improve 
the process by which lands are taken into trust or given reserva- 
tion status. In fact, it does the opposite. It is precedent-setting and 
is not good Indian policy. 

We support the Siletz’ objective of taking land into trust in Lin- 
coln County as contained in the Siletz Indian Tribe Restoration 
Act, but not rewriting history to expand the Siletz Reservation. I 
urge the Committee not to proceed with further consideration un- 
less these issues are remedied. We do support the effort that other 
Tribes have made in making sure that the land into trust process 
goes well and is streamlined. 
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I thank you and I thank my people for putting together and 
standing behind us as we present this bill, in all due respect to the 
Siletz Tribe. 

[The prepared statement of Ms. Kennedy follows:] 

Prepared Statement of Hon. Cheryle Kennedy, Tribal Council Chairwoman, 
Confederated Tribes of Grand Ronde, Oregon 

Chdiman Akaka, Co-CliairmanBanasso, Msmbet? of the Comniittee; 

My name is Cheiyle Kennedy. I am the Tribal Council ChBirwoman of the Confederated Tribes 
of Grand Ronde in Oragon. I am proud to be hsie to day repiesanting our approximate 5,000 
members and appreciate the opportum^to piovide views on S. 355, abill to amend the Qiand 
Rnnde Reservation Act to make technical corrections, and S. 908, a trill to provide for the 
addition of certain real propetty to the reservation of the Siletc Tribe in the State of Oregan. 1 
ask that my complete written testimony, which includea /irfiMtoirfrotive Hilary of the Coast 

RosorvatioTJ authored by Dr. David G. Lewds and Dr. Daitiel L. Boxberger and supporting 
lesolations fixmi Polk and Yamhill County Commissioners, he included in the recard. 

I was a young girl when Congress passed the Wesleni Oregon Inditin Termination Act ending 
federal recognition of all -wesEsm Oregon tribes, moludihg Grand Ronde. As a resuit of the 
federal goveromEnt’s allolment and terminntionpolides. Grand Ronde lost bofh its federal 
leuognitioii and its odgmal icscrvaJion of more than 50,000 acres, Following the Tribe’s 
le rmia aiion in 1954, Ttihai memhsrs and the Tribal government worked tirelessly to rebuild the 
Grand Ronde community. In 1 983, tliese efforts resulted in the Grand Ronde Restaration Act, 
followed by the Grand Ronde RBservation Act in 1988, which restored 9,811 acres of the Tribe’s 
original reseivatioii to the Grand Ronde people. Since 1958, the Tribe has pursued the goal of 
securing its sovereignty by acquiring additional parcels of its origmal reservation and providing 
on-Tcservationjobs and services to Tribal members. 

The Tribe’s restored reservation is located in the heart of the originai Grand Ronde Reservation. 
Today, the Tribe owns a totol of 12,513.03 acres of land, 10,3 12.56 of which have reservation . 
slatua. 10,05238 Bores of the reservation laud is forested timher land, and the remaining 260.28 
acres accommodates the Tribe’s headquarters, housing projects, casino complex, Pow Wow 
Qrounds, and supporting infiastruotore. 

The Tribe is hamp sred in its efforts to restore land within its original reservation, by a lengthy 
and cumbersome Bureau of Indian Affairs (“BIA”) process. After it acquires a parcel in fee, the 
Tribe must prepare a fee-to-trast application package for the BIA. The BIA then pweesses the 
application as either an "on-reservation acquisition” cc an "off-iescrvation acquisition." Because 
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lix Tribe does not have exterior leservstion boundaries (instead it has distinct parcels deenied 
reservarionthroughlegislalion), all parcels are processed under the maie rigorous oft-rcservation 
acquisition regulations - even if the parcel is located within the boundaries of the original 
reservation. After the lend is accepted into trust, the Tribe must fake an additional step of 
amending Ita Reservation Act throng federal legislation to include the trust parcels in order fbr 
the land to be deemed reservation land. Grand Ronde has been forced to come to the United 
States Congress twice in the last 20 years to amend its Reservation Act to'aecure Reservation 
status for its trust lands. This process is unduly time consuming, e^qjensive, bureaucratic, and 
often takes years to complete. 

In order to make both the fee-to-trust and reservation designation process less burdensome, 
Senator Merkley and Senator Wyden introduced S. 356 which would (1) establish that real 
property located within the boundari es of the Tribe’s ori ginal reservation shall be (i) treated as 
on-rcscrvationland for the purpose of processing acquisitions of real property into trust, and (ii) 
deemed a part of the Tribe’s reservation, once taken into trust; (2) establish that the Tribe’s lands 
held in trust on the date of the legislation will automatically become part of the Tribe's 
reservation; and (3) correct technicai errors in the legal desoriptions of Ihe parcels mcludcd in the 
Reservation Act. 

House companion legislation, HR. 726, was introduced by Representative Kurt Schrader, 
Representative Blumenauer, and Representative DeFazio. Both S. 356 aiui H.R. 726 have the 
unanimous support of the Polk and Yamhill Counly Commisrionera, the two counties affected by 
this bin. 

S. 356 would not only save Grand Ronde time and money which could be better utilized serving 
its membership, but would also streamline the Department's land-into-trust responsibilities to 
Grand Rnride, thus savii^ taxpayer money. 

I look forward to any questions youmay have on S. 356. 

I would like to take my remaining allotted time to provide views on S. 908. 

S. 903, the Siletz legislation, is materially different fiom Grand Ronde’s bill to amend the Grand 
Ronde Reservation Act; and would s ignifi cantly iufiinge on the ri^ts of Grand Ronde and other 
tribes in western Oregon. 

Unlike Grand Ronde’s iuQ — whioli seeks to improve the process of acquiring lands in tcost and 
return to reservation status those lands the Tribe reacquires within its original reservation - wc 
believe the purpose of the Siieta legislation is to eliminote the historic claims of other tribes to 
the former Coast Reservation (which was sot aside fbr all tribes in western Oregon) by equating 
the bouudaries of the Silotz Reservation (established ] 875) with the boundaries of the Coast 
Reservation (established 1855). The Coast Reservation, as described in the Executive Order 
dated November 9, 1855, was never designated exclusively for the Siletz. It was set aside for 
Indians throughout western, Oregon, induiting the antecedent tribes and bands of the Giand 
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Ronde such as the tribes oftheWiliametto Valley, Umpqua Valley, and Rogue River Valley. 

The Siletz are atvaie that Grand Ronde has made historic c laim s to the Coast Reservation. Th^ 
proposed legislatioii is nothing more than aveiied attempt to eradicate the claims of Grand 
Ronds and other western Oregon tribes to the Coast Reservarion. 

The intent of the Siletz legislation is clear as the legislation does nothing to streamline ojr 
improve the process by which lands arc taken into trust or given reservation status. The 
provisious of the l^slation are not effective unless the affected counties submit a resolution or 
similar document accepting the provisions of the le^laition and there is nn certainty that the 
affected counties would aotuhlly do this. 

The proposed legislation is elso inconsistent with Section 7(d) of the Siletz Indian Tribe 
Restoration Act (25 U.S.C. 711 B(d)), which provides that "the Secretary shall ijot accept any real 
property in trust Rr the benefit of tbe tribe or its members unless such real prop srty is located 
within Lincoln CounQ', State of Oiegon.” The property described in. the proposed legislation is 
nrnoh mors expansive, covering linooln. Lane, Tillamook, Yamhill, Benton, and Douglas 
Counties. Moreover, ance the proposed iBgisladan includes property in TiUamook and Yamhill 
Counties, the proposed l^islation infiinges cm interests of Grand Ronde. Specifically, Section S 
of the Grand Sonde Restoration Act (25 U.5.C. 713f(c)), provides that “the Secretary shall not 
accept any real property in trust for the benefit of the tribe or its members which is not locnted 
within the political boundaries of Polk, Yamhill, or Tillamook County, Chegon,” 

As you win hear fiom ChBiiman Bob Gnrcia of the Confederated Tribes of Coos, Lower 
Umpqua and Siuslaw Indinns also are opposed to S. 908 as it infidnges on their historical lands. 

S. 90S also includes a troubling provision that only allows a land application to be considered os 
an on-reservation proposal if the Board of County Commissioneis or other appropriate county 
executive in the county where the proposed land acquisition is being made approves of the 
acquisitioa. If the county does not send such an aj^oval, the land acquirition appUcation shall 
be considwed under the regulations governing off-reservation applications. 

Even mote complicated, the proposal sdlo ws a Board of County Commissioners or other 
appropriate county exeentive who have submitted an approval letter to the Secretary to change 
position and revoke such approval. Upon receiving this second disapproval notice, the Secretary 
would be required to consider the tribe’s trust land as off-reservation, land under the reljcvant 
regulations governing tho acquisition of off-reservation trust land. There are no time limits for 
these "opt-in" and"apt'Ouf’ provisions. 


Both of these provisions involving the counties are troubling. As amatter of Indian policy. 
Congress should not delegate to a local government the ability to determine whether a proposed 
Indian. land acquisition shall be considered off-teservation or on-reservation land. These 
detsnninations have been and should continue to be made by Indian tribes worloDg in 
consnltatioa with the federal government 
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Tlie "opt-out” pwvisioQ also creates confusioa os to how it would woilc as a matter of practice. 
Although the bill includes aproraion that says that the opt-out clause shall not be applied, 
xelroactiyely to lauds already taken into ttnst, the language of the bill seems to contemplate that 
an opt-out levocatioD. can be made even after the lands have been taken into trust Once taken 
into trust as on-reservation lands, would the Secretary after a revocation notice be required to 
retroactively analyze the trust land acquisition unidier the regulations governing ofif-reservution 
acquisitions? If so, and the Secretary determines that the land cannot be taken into trust rmdei 
those regulations, would the federal government return title over the land to the tribe as fee 
simple land? The le^lation does not address these important questions. 

The conmderable restrictions placed iqion lands proposed to he taken under the provisions of the 
legislation ate further indication that the Siletz’s interest has more to do with establishii^ tire 
primacy of the Siletz Reservation over the Coast Reservation. 

For these reasons, we urge the Committee not to proceed with further consideration of S. 908 
until the issues of the Siletz Reservation houndaiies can be resolved, and the mechanism by 
wHcir land fs lb he Ucqlliied is appiiopTiatelyliltidifisdr“Wft"EuppDltrthf Siletz’ s objective of 
taking into tnist land in Lincoln County fhnthos historically been wi thin the exclusive 
reservation land of tire tribe, but not the re-writing of history to expand the Siletz Reservation, 
and thereby excluding.otber federally recognized tribe? ftom their hereditary land claims. 

^Attachments retained in Committee files* 

The Chairman. Thank you very much, Chairwoman Kennedy. 

Ms. Pigsley, will you please proceed with your testimony? 

STATEMENT OF HON. DELORES PIGSLEY, CHAIRMAN, 
CONFEDERATED TRIBES OF SILETZ INDIANS, OREGON 

Ms. Pigsley. Yes, thank you. My name is Delores Pigsley and I 
am the Chairman of the Confederated Tribes of Siletz Indians in 
Oregon. I too want to thank the Committee for allowing me to tes- 
tify today in support of S. 908, legislation to designate the original 
1855 Siletz Reservation as on-reservation for purposes of proc- 
essing our Tribe’s fee to trust applications. 

I also want to thank Senators Wyden and Merkley for sponsoring 
this important legislation. This bill has been a long time in coming 
and is sorely needed by the Siletz Tribe to fully achieve the restora- 
tion that was started in 1977. We have submitted written testi- 
mony and exhibits, which we ask be made part of the record. 

The Siletz Tribe, for 200 years, has survived every negative pol- 
icy thrown at it by the Federal Government. The Tribe’s history is 
set out in great detail in Professor Charles Wilkinson’s recent his- 
tory of the Siletz Tribe, called The People Are Dancing Again. The 
Tribe is not one single historic Tribe; rather, it is a confederation 
of approximately 30 Tribes and bands of Indians covering all of 
western Oregon. We were thrown together under a Federal policy 
in the 1850s to combine as many Tribes as possible on one Res- 
ervation. 

The Tribes and bands that make up the Siletz ceded approxi- 
mately 22 million acres in a series of ratified and non-ratified trea- 
ties, and were moved to a 1.1 million acre reservation that 
stretched over 100 miles along the Oregon coast. We have a map 
to show you what it looks like. All of the 30 Tribes and bands were 
moved to the Siletz Reservation by the Federal Government. The 
reservation was slowly taken away by executive order, by statute. 
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the Allotment Act, and finally by termination in 1954, until the 
Tribe was left with nothing. 

The Siletz Tribe was restored to Federal recognition by Congress 
in 1977, the second Tribe in the Nation, but without any land base. 
A reservation bill was ultimately passed by Congress in 1980 estab- 
lishing a Siletz reservation. The reservation that was established 
was a modest 3,600 acres of scattered timber lands, designed to 
support Tribal government, a Tribal cemetery, and pow-wow 
grounds. Since that time, the Tribe has added more than 800 acres 
in trust. The Tribe has purchased land that were once allotments 
and tried to build a land base. 

The need for additional land is still great. The modest amount 
of land the Tribe has acquired in trust has not met even our most 
modest needs. The fee to trust process has been completely frus- 
trating for the Siletz Tribe and has taken years to acquire land in 
trust. And the Tribe has currently seven fee to trust requests that 
have been pending for several years. 

Because the Tribe’s restored lands consists of 52 scattered par- 
cels of trust land without an exterior reservation boundary, the Bu- 
reau of Indian Affairs reviews all of our trust applications under 
the more restrictive and difficult off-reservation criteria. The Tribe 
has to prove a higher justification for taking land into trust, and 
go through additional procedural hoops, even for land that is adja- 
cent to our reservation. 

S. 908 will place the Tribe in the same position as other Tribes 
with regard to fee to trust requests as Tribes with existing reserva- 
tions and exterior boundaries. It does not create a reservation. It 
does not establish Siletz Tribal jurisdiction over the area, and it 
does not affect the rights of any other Tribe. 

The first issue that we had discussed with this legislation many, 
many years ago was to be able to act like any other Tribe. Because 
we are a restored Tribe that wasn’t possible. And with the taking 
of all of our land and trying to get it restored under a simple proc- 
ess, it is just not there. And we wanted also to respond to issues 
in our bill that the Bureau and other Tribes have taken issue to, 
which is the issue with the county provision. It was a provision 
that Lincoln County wanted to have in the bill. We suggested it 
would not likely pass, and actually, we would like to have that pro- 
vision removed from the bill. 

We also wanted to briefly respond to statements that are on the 
record with regard to the Coos Tribe, Lower Umpqua and Siuslaw, 
to talk about the removal of those Tribes to the Siletz Reservation. 
We have many members on our reservation who are descendants 
of these three Tribes. The modern day Coos Tribe is comprised of 
off-reservation Coos, Lower Umpqua and Siuslaw Indians who ei- 
ther never moved to the Siletz Reservation or who individually left 
the Siletz Reservation. They renounced any connection to the res- 
ervation. Federal case law clearly rejects their claims to anything 
on the Siletz Reservation. 

Secondly, the Grand Ronde Tribe’s claim to the Siletz coastward 
reservation were made and rejected in several court claims. They 
have no legal basis and are contrary to existing Federal law. The 
Grand Ronde Tribe is the Indian Tribe recognized by the Federal 
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Government with authority over the Grand Ronde Reservation. 
They were never part of the Siletz Reservation. 

The Grand Ronde Tribe Restoration Act says specifically that 
their Tribe is comprised of Indians from the Willamette Valley who 
were settled on the Grand Ronde Reservation. There is no mention 
of the Siletz Coast Reservation or any claim of the Grand Ronde 
Tribe to the Siletz Coast Reservation and it doesn’t appear any- 
where in history. 

We support, very much support a Carcieri fix. I know that has 
been discussed by many Tribes across the Nation, a fix to legisla- 
tion that settles who is an Indian Tribe and what Tribe has a right 
to take land into trust. And how that gets fixed we don’t know. But 
we know. Senator Akaka, that you have worked toward a fix, and 
we truly support your efforts. We have sent letters in support of 
your efforts. 

That concludes my testimony. 

[The prepared statement of Ms. Pigsley follows:] 

Prepared Statement of Hon. Delores Pigsley, Chairman, Confederated 
Tribes of Siletz Indians, Oregon 


Need for this Le Bislatiow! 

The Confederated Tdbes of Siletz Indians of Oregon (“Siletz Tribe”) is seeking federal 
legisialion to define the boundaries of the Tribe’s original 1S5S reservation, established by 
■EjtecoUve Oidar of Franktin Place on Novanher 9, 1855, bs "cn-resert'afioiT in order to clarify 
the Secretary of Interior's authority to take land into Gust for the Siletz Tribe under tlie Iiitirior 
Departtnant’s fee-to-trust regulations at 25 C.F.R, Purl 151. Enactment of tills le^slation will not 
create a reservation for the Siletz Tribe, and by itself will not affect the juris diefion or auihoiiiy 
of state or local governments. The pinpose of the legislation is to allow for mote timely 
processing of the Siletz Tribe’s fcc-to-tiust applicstions hy allowing those applications to be 
approved at the Bureau of Indian Affeirs’ regional level, and to provide an historical rcfbcenca 
for the Bureau to process those applications under the Department’s on-reservation nither than 
off-reservation criteria. No land acquired in trust by She Siletz Tribe uiider tlte proposed 
li^islation may bs used {or gamhig purposes 

The Sileia Ttiljs’s modern situation is a product of a number of federal policies, laws and 
history that, working together, adversely affected the Tribe over the last 175 years. Most Indian 
tribes have reservations with well-detined exterior reservation boundaries where the Tribe owns 
all or a large portion of the land within that boundary. The definition of "Indian country" under 
federal law, which defines the outer extent of tribal territorial authority, includes nil land within 
the boundaries of aii Indian Reservation. See 18 U.S.C. ^ 1151. The Siletz Tribe's original 1.1 
million acre reservation was ladnced ovw time by Executlvs Order, ataiuio, the Allotuwnt Act, 
and was finally, compictoty extingnished by the TrUte’s termination ia 1 954. 

TSTten the Siletz Tribe was restored to fedfsaliy recognized status ia 1977 by feteal 
slDtute, 25 U.S.C. g 7 1 1 et seq., no lands were restored to the Tribe although the Act called for 
the future establishment of a reservation. 25 U.S.C. §71 Ic. Congress created the new Siletz 
Reservation in 1 980 and added to tlint reservation in 1 99A Pub.LJ>lo. 96-340, Sepf. 4, 1 980, 94 
Stat. 1072; Fub.L.No. 11)3-435. Nov. 2, 1994, 108 Slat. 4566. The Siletz Tribe’s reservation 
consists of approximatuly 50 scpaiaie, scattered parcels of reservation land, finch parcel has its 
own "exterior” boundary. Most of the parcels ore separate from each other, and there is no 
overall exterior reservation boundary that encompassts die individual parcels. .A map showing 
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the Silstz Tribe's origna! 1853 leservatiw and the Tribe’s current reservaliun end other trust 
lands is atlaolied as Exhibit A. Because of this history, any additional land tlie Siletz Tribe seeks 
to have placed in trust status under federal law is considered to be “off-reservation” becatise it 
necessarily is beyond the boundaries of the Siletz Tribe’s cunent reservation. 

Authority must be found in fadenil law or in treaties for the Secrelaty of Tiitcrior to lake 
land intn tni.sl for Indian iribes. The authority for most fee-to-trust transfers appears in Section 5 
of the 193'! Indian Reorganization Act f’lRA”), codified at 25 U.S.C. 4 455. This law was mads 
expressly ap^jiicabk to li'js Siletz Tribe in its RestGration Act, at 25 U.S.C. § 71 T a(a\. This 
provision wes enacted to reverse the devastating loss of lands suffered by Indian tribes between 
1887 and 1934 (over 90 million acres) and to restore a tniniatally adequate land base for those 
(ribes. 


Thuru are no geographic ticnitations on the Secretary of Intcrior'a authority to take land 
into trust for an Indian tribe in Section 465. No regulations implementing this provision of the 
1934 IRA were enacted tffi til 1980. See 45 Federal Register 62036 (Sept lS,i98n).Tho 
regitlatioa 5 currently appear at 25 C.F.S. Fart 1ST. No distinction between on and off reservation 
fes-to-trest wjquests by Tribes wus included in the orighiai r^uiadons. It was not tmti; passage 
oftheindien Gammg aeguietory .Act in 19S8 and the subsequent requests frciiu some tribes to 
place off'ieseivaiion land in iiusl for gamiog purposes that changes to the regulations were 
considcied. The Department began enforcing an internal on-reservation/off-teservation icc-to- 
trusl policy in 1991, and in 1995 added this distinclion iato Ihe fcc-to -trust regulations. Sea 60 
Federal Register 32879 (June 23, 1995), No consideration or discussion of the Siletz Tribe's 
factual situation factored into the legulatoty changes. 

The current fee-to-trust regulations distinguish between on-reservadon irust acquisitions 
(25 C.F.R. 1 151. 1 0) and off-reservalioa trust acquisitions pS C.F.R, § 1 31 .1 1). 'Hie 
requiromeats Tm a Tribe cbtaitting irmd in litsa are tnors restrictive, more costly attd time- 
consuming, and require additional JastifieatioB. Because of the Siietz Tribe’s unique history, all 
fee-to-tmst requests by the Tribe are reviewed under (ho off-reservation process, even close to 
Ihe Tribe’s cuitcnt toscavatlom lauds and even witliin the boundaries of the Tribe’s historical 
reservation, 

S, 908 will place the Siletz Tribe on the same legal looting as all other federolly- 
tccognized Indian tribes wlio rfid not suRbr through the tragedy of temrination and the loss of 
their reservations. It will treat the Siletz Tribe’s fee-to-trust requests within its historical 
reaervation the sume ie fce-io-iresi requests from other tribes within their historical nservalionx. 
It will facilitate die restoration of a tribal land base for the Sil^ Tribe so the TrilK can meet the 
needs of its members. It will reduce cost, time atMibureasrcratic obstacles to the Tribe cbtmning 
approval of its laud into trust requests, Tlie leeialatitm is consistent with tlis definition of on- 
reservation as set out in the current fee-to-trust regulations at 25 C.Fil, §1 5 1 .2(f). 
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The Sllctz Tdbc has an ongoing critical need to acquire additional lands in trust to meet 
the needs of the Tribe and its members, The Tribe received a modest approximately 3630 acres 
in tntst ns a Reservatioit in 19S0, comprise of 37 scattered parcels. Tliis land was primarily 
lermer BLM timber lands, and was calculate!! at ths thae to atiow the Tribe to generate revenue 
to provide Umiled services lo its nianbcrs end to support tribal goverament. Tlie revenue 
fienerated Sara these porceis has teen iiisufilcicnt to meet gra wing tribal needs. The Rcservafion 
Act also returned s tribal cemetery and Fow-Wov^ grmmds to the Tribe, Since 1980 the Tribe 
has obtained additional 804 acres of land in trust to meet some of the Tribe’s needs for housing, 
health and social services, natural resources, and economic development including a gaming 
operation. Currently flic Tribe has a tetat of 63 separate trust properties, for a total acreage of 
4434.0! acres. Tribal needs have not been satisfied, however, and the Tribe has a continuing 
need to acquire additional lands in trust, Tliis is a long-teim objective of the Trilte because of the 
Tribe’s limited financial resotirees, wMeh only allow it to purohass land e iiSlc at a time. 

Historical and Legal Pack around : 

Numerous bands and tribes of Indians resided aboriginally in Western Oregon, fiom the 
crest ofthe Cascade Mountains to the Pacific Ocean. Early federal Indian polioy was lo enter 
into treaties with Indian tribe a to obtain the cession of their aboriginal lands to clear title for non- 
Indian settleraent. A '‘rcservulion policy” evolved to place the Indians who enteed into ihese 
treaties on small remnants of their aboriginal lands, but to open most of those lands for future 
development and settlentent. In most cases each tribe that entered iuto a treaty was left with its 
own reservation somewhere within its aboriginal territory. Eafering the 1 85Cs, this tfedeinl policy 
evolved into a new reservation policy, particalarly along the vrosi coast, to place as many tribes 
as passible on one reservatioa. Tills freed up additional Ituid for settlement and simpifned 
administration of the temaining Indians. See Ch cries P. Wilkinson, The People Are Dancing 
Again; A History of the Siletz Tribe (U. of Washington Press 2010). 

Treaties negotiated with western Oregon Iiidaai) tribes in the early iSSOs by Anson Dart 
were rejected by the Senate because they did not implement tills new policy and instead provided 
for individual reservations within a tribe’s historicai territory. The subsequent Indian 
Superinteadent in Oregon in thelSSl^ Jo^ Paimer, was giveii the task of ircgotiming treaties 
with all of the tribes in western Or^n and finding a permanent reservation where they could all 
be settled. Superiniertdenl Palmer first oottsidered moving all the western Oregoc tribes e.ast of 
the Cascade Mountains lo the Klamath Reservation, but none of the wstem Oregon tribes 
wanted to go there. In early 1855 he located what became the Siletz or Coast Reservation and 
communicaled its suitability as the permatient reservation for all the western Oregon tribes to his 
superiors in Washington, D.C. Because of the long tinie lag in comimmication between the east 
and west Coasts in the 1850s, Palmer provisionally set aside the Coast Reservation on his own 
authority on April 17, 1 S5S. This action was subsequently ratified by the Depsrtmont of Interior. 
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There was no one method or ptocedore by which die tribes and bands that are part of the 
Confsdeiraled Tribes of Silclz Indians entered into treaties or came to the Siletz Reservation. A 
map showing the ancestral lands and tribes that make np the Siletz Tribe is attached as Exhibit B. 
The Sileia Tribe has a legal rclalionship to seven ratified treaties (Treaty w/ the Rogue River, 
Sqjt. 10, 1853, 10 Stat. 1018; Treaty w/ the Utnpqua-Cow Creek Band, Sept. 19, 1 853, 10 Slat. 
l027;Treatyw/ the Rogue River, Nov. 15, 1854, IQStat. 1119; Treaty w/ the Chasta, Nov. 18, 
1854, 10 Stat, ! 122; Treaty w/ the Umpqua and Kalapuya, Nov. 29, 1854, 50 Slat. 1 125; Treaty 
the MoWa, Dec, 21 , 1 855, 12 SiaE. 981 ; Trealy w/ the Kalapuya, Ian. 22, 1 855. 10 Stat. 

1 143), and one uatatiSed treaty Cl'rcaSy with the Hlamooks and other confederate tribes and 
bands residing along the coast, Aug, H ,1 S5S (Xhaast Treaty")), To complicate tilings fiirtber, 
tlicre are also several cddilional nniati fieri treaties negc4iat^ in 185 1 with the northern Orison 
coaslat tribes and hands, known as the Atwon Dart treaties, Indians frem all of these tribes and 
bands ended up on the Siletz/Coast Reservation. In some of these frealies, such as the 1S54 
Rogue River Treaty and tlic imratified Coast Treaty, the signatory tribes wore “oonfederaled" by 
tlie federal government into one tribe. The Confederated Tribe of Siletz Indians is the rederally- 
tecognized Tribe that is the legal and political successor to these original tribes. Sec United 
States V. Oregon, 29 l'.3d 481, 485-86 (9*‘ Cir,1994)(Yakama Nation comprised of die Indians 
who moved to the reservation under the Yateima Treaty; Nez Perce Tribe comprised ofKcz 
Perce Bands who signed Nez Perce Treaty and moved lo diminished Nsz Porcc Reservation). 

Mowearent of the tribes, bands and Indians to ihe Sil«z Reservation was also not clesa or 
oniforra. Some tribes moved in several waves to the Sil^ Reservstioti, at different thrws. In 
some oases only parts of the tribe, smaller groups or individual ftmiiies ended up the 

Reserv.stion. In other cases individuals or small groups who were moved to the Siletz 
Reservation left the Reservation and returned to their aboriginal areas; other rirdivi duals hid and 
were never moved. Some of the individuals who left the Siletz Reservation and returned lo their 
aboriginal areas were rounded up and retuniod to the Siletz Reservation. For example, member 
oflhc Coos and Lower Umpqua Tribes who left the Siletz Reservation and relumed to llieir 
aboriginal area were forcibly returned to tire Reservation. 

In all of these cases and under afi of these treaties, both raliOed and unratified, the tribes 
and bands in question wurc moved to the Siletz Res^^tloa aad became part of the Ctsrfederatcd 
Tribes of Siletz Indians. This early history of the Siletz Tribe and Siletz Reservation is set out in 
various fedeni! courl decisions, ineludiug Rogns River Tribe v. United Slates, 64 F.Supp. 339, 

341 (Cl.CI. 1946); j4/cea Band ofTiHawoaks v. l/itHed Stales, 59 F.Supp, 934, 942 (Ct.Cl. 1945); 
Coos, Lower Umpqtta, and Siaslaw Indian Tribes v. United States, 87 Ct, Cl. 143 {1938); and 
Tillamook Triha of Indians v. United States, 4 Ind. Cl. Common 31-65 (1 9.55). Copies of these 
decisions are attached as Exhibit C. The Siletz Tribe also submits some of the Interior 
Department and Oregon Indian Agenqy correspondence fiom this perind (1855-75), 
documctiting the settlement of various tribes and bands on the Siletz Keservation pursuant to 
these treaties, as Exhibit D. The settlamen! of varrcua tribes on die Silclz Reservation is also 
documeitled in various academic publications such as a report prepared by Historian Dr. Stephen 
Dow Beckham. See “The Hatch Tract: A Traditional Siuslaw Village Within Ihe Siletz 
Reservation, 1855-75," jsepared by Dr, Stephen Dow Beckham fiir the Caivredcratcd Tribes of 
Coos, Lower Umpqua and Siuslaw, Dec. 4, 200D, pp. 12-14 ('‘On July 20, 1 862, Linus Brooks, 
Sub-Agent, confirmed that the retnewal of the Coos, Lower Umpqua, and Siuslaw Indians onto 
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tlie Silstz Reservation was aompleie.” and "On My 21, 1664, Sub-Agrait Quorge W. Collins 
confirmed the presence of ihc 'trihEs (»i liie Siletz Reservation".). 

Tlie Confederated Tribes of Si lots Indians was recognized as the governing body and 
tribe reprasentinB ail of ihe tribes anti bands settled on the Siletz Reservation as early as 1 859. 
See, e.gr, Indian Traders License issued by the Siletz Indian Agent on June 1 d, 1 839, to trade 
with “The Confederated Tribes of indians . . . within the boundary of the Siletz Indisii agency 
district Coast RBServalion.” (Copy altachrsd as Exhibit E); Tillsmoak Tribe of Iiidiens, supra, 4 
Ind. Cl. Comrn'n at3 1 C'ConfadKated Tribes of Siletz InaiaiK, ... a dnly confederated and 
enganized group of Indians havir^ a nibal organization and recognized by the Secretary of the 
Interior of die United States” is the only enti-^ with standing to prosecute claims against the 
United States Involving the Siletz Reservation). It has consistently been recognized as the tribe 
representing the original Siletz or Coast Reservation since that time. As such it is (he legal and 
political successor to nil of the tribes and bands of Indians settled on oriepresentedon the Siletz 
Reservation. 

This legal principle was established and has boon ropcatediy confirrned in the U.S. v. 
Washington Puget Sound off-rcscrvation treaty fishing rights litigation. See, e.g., See United 
Stales V. Washington, 593 P.3d 790, 800 at n.l2 (9* Cir. 201 0)f ‘5amah"), citing to U.S. v. 
Washtngion, 384 F.Supp. 312, 360 (W.D.Wash. 19?4XLummi) and to U.S v. fFna-hiflg.'oB, 459 
F.Supp. 102-0, 1039 (W.D, Wash. 1978)^winoinish)^timn5i and Swidoinish successors k 
imcrcsi to tribes and bands ssttied on ih^ reservations under Treaty of Point Elliori; both tribes 
successors in interest to the Saraisb Indian Tribe'; modem day Saraish Tribe also n successor in 
interest to flin historical Samish Tribe for non-off-reservatian treaty fishing rights purposes); 
Evans v. Salazar, 604 F.3d 1 120, ] 122 n, 3 (9''‘ Cir. 29! 0), citing U.S v. Washington, 459 
RSupp. 1020, 1039 (WJl.Wash. 1978)(Tulalip Tribes recognized governing body and successor 
to tribes and bands settled on the Tulalip Reservation under the Treaty of Point Elliott); U.S. v. 
Washington, 520 F.2d 676, 692 (9“’ Cir. 1975)(Muckle5hoat Tribe, which did not exist at the 
time of the Treaty 0 f Point Elliott and Treaty of Medicine Creek, recognized a s a tribe by the 
United States and is a aucccasor in interest to its constititent tribes which were settled on tlie 
Mueklsshoot ResKvatios uruler the two treaties). 

Two other legal principies, t»nfimi«-d by Ninth Cireisit Court of Appeals dewsions, also 
cDoifinn tlte Confederated Tribs of Siletz Indians as tiie only federally-recognized Indian tribe 
representing the tribes and bands who were settled on tlie Siletz Reservation, and as the only 
Indian tribe will) a legal interest in and title to the original 1855 SileDi or Const Reservation. The 
first legal principle involves groups or bauds of Indians who either refused or did not move to the 
reservation designated for them under a Treaty or other federal action, or who subsequently left 
that reservation ot refused to move to a reconfigured reservation. In f/.,?. v. Oregon, 29 F.3d 
48 1 , 484-85 (9"“ Cir, ! 994), the Ninth Circuit rejected tlie clai m of tlie Colville C onfe derated 


’ Like the sitcation of Lammi and Swinoraish, whose resJrvaiions were set aside for all the 
Indians who signed the Point Elliott Treaty, both the Siltaz and Grarsd Ronde Rcservatiocs were 
expressly set aside for settiemsnS of tho V/illaincltc Valley Trdjes, end members of ifcose tribes 
seUled on both the Siletz and Grand Ronde Reservations. Under the Ninth Circuit’s decisions in 
U.S. V. Washington, both the Siletz and Grand Ronde Tribes are successors to the historical 
Willamette Valley Tribes and the three ratified treaties signed by those tribes. 

Page 5 - Testimony of Siletz Tribal Ciiaimran Delores Pigs ley in Support of S. 908 
StibmtUed to the Senate Committee on Indian Affairs - FehruHty 2, 20 1 2 



32 


Tribes to hove treaty and successorsbip rights endcr the Yakarna and Nez Perce Trestias of IS55 
because hands of the tribes that had signed those treaftes had rcniscd to move to the tesK^’ations 
established vmder those iroatiss^ or had subsequenOy left thcBe reservations, and instead had 
ended up settling oa the Colville Reservedon. The Niiitli Circuit eoiichtded that those bands, by 
refiising to move to the treaty rcscrvalioas or subsequently leaving those r^eivaSions, had 
abandoned ^eir light to treaty status crsuceesanrahip ufthc arigioal tribes, 

Thislegalprineipleappticstodis ciaims of the modem day ConffedKBted Tribes of Coos, 
Lower Umpqua and ffiiBlaw ladians (comprised of radividuai Indians &oto those tribes who 
either re&sed to imwe to the Si’etz Reservation or who stdesequently left the SilMx Bescrvatioii 
and moved bnefc to the Coos Bay area) to have legfil claim to tire original Sildz Reserralioft. It 
also applies to the claim of die Confederated Tribes of the Grand Ronde Cominunity of Oregon 
to ba B successor to the Rogue Rivet Tribe (a band or small group of Rogue River Indians 
refused m !S57 to move to die Siletz Resemiion, designated as thepertrranent reservation for 
that Tbibe, and stayed instead on the Grand Rond* Reservation), and to has^ a elaim through that 
tr&e to lha SO® Reservarion. 

The second addititoiai Inga J principle applies So the fectud situs tioi: where one tribe is not 
acRlcd OB a teservMion under a seaty, bat individna! members of an “imaftiiiated'' tribe end up 
on dje reservation of snother tribe, either by obtaining ailctments on thatresexvation or for other 
reasons. This iwis the situation in Dwtetf States v. &iquumii!k Indian Trihn, 9t5I Fdid 772, 777 
(9“' Cir. 1930), where the Ninth Cinxuic rajecled the Suquaraish Tribe's claim TO he tlw sueoesior 
to the Duwanush Tribe on the grounds that “individual Buwanish had moved to and setded at” 
the Suqnamish Reservation, obtaining allotments Ibiara. The court found thnt tio group or hand of 
Dawamiah moved there, /r/.'’ This test was clarined in United States v. Oregon, supra, where the 
Ninth Cireuit concluded that for one tribe » be sdile to claim siiooessorship to another tribe, the 
first tribe vvonid have to show “a cohesive coHimaaal decision by the Duwarnish to unite with the 
Suqamish,” oatcwlsc the Saqitamish“co«ld not successfully riaici th^ ftwas a 'poiiticni 
successor’ to the treaty time Du wamish Tribe.” 29 F.3d at 484^. Movcmsnt and sett'ameiit of 
individual Indians doss not result in successership, under settied priadpies of law, 

This iegai jwinniplc applies to tlie alaiats affhaGrandRocdcTribethatitimsan Interest 
in the original Siletz Rrservafion through its asserted succsssotsWp to the Nehalum Tribe, Ssr 
example, Case law to which tlic Orend Ronde Tribe was a parly and is ^ere&te bound 
concluded that the SiletzTriba is the .successor the Nehalutn Tribe: '‘PiainliCfs Chinook, Clatsop 
and the Ne-oa-lum tribes were placed on the Coast Rjesorvaliars ">!fccrr BrmdofTitlamoaks, 
supra, 59 F.Supp, at 954. Grand Ronde clpinis suecessoiship to the Nshalum Tribe because seme 
individual Nehalutn riidiarts later jooved TO and settled on the Grand Rondo Reservation. Under 
establi^ad fedaral precedent, the fact that some individual N^lura Indians moved to the Grand 
Ronde Resarvotion did not m^s die Grand Ronde Tribe q successor to die Nehalnia Tribe. 


- The Court, coiitrestod this fcotnal situation wife feat of the Mudcleshoot and TuiaMp Tribes, 
who were not tribes at fee time of the treaty but became tribes comprised of small ncighborhig 
bands of Indians who signed the treaties and moved as bunds to the designated reservation. 901 
FJd at 776, Those ’oanefe who rerided together or. the same reservation then 'feecame known as 
the Tulalip and Mnckleshoot Indians.” M 
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TIK! Silcts Reservation itss bscsi referred to by various afitnes at its history, but has been 
known most often as the Siletz Reservation since 1857. Tlie Reservation was originally referred 
to as the Coast Rc.servation before it was reserved by Oregon Indian A.gcnt Joal Palmer because 
it was located on the Oregon Coast and because it was set aside for the "Coast, Umpqua, and 
Willaiiifitie Tribes of Indians in Oregon Toiritory,” After ofBcial establishment by Executive 
Order on November 9, 1 853, it was referred to variously as the Silete, Siletz or Coast, or 
SiletzAiloast Reservation, Starting in 1857, use of the tenn Siletz Reservation became most 
common, sea, e.g.. Letter dated Inly 20, 1 857 (Anntral Report of Grand Rondo Indian Agency), 
atUohed as Exhibit D, page *f ‘Early in tire mSHitli of Mny tbs greeter portion of the Ro^e River 
and sH of the Shasta Mians were ramoved, with dreir own consent, to liie Siletz coast 
reservation ... In ccnseqnence of the removal of the majority of th^e tribes to Ihe Siletz 
reservation” , and Congrass formally referred to the Reservotkat its the Siletz Reservation in 
legislalioitenaoted in ISdS and 1B73. Actof July 27, 1868, 15 Stat. 198, 'JISf'For Indians upon 
the Siletz reserviUion ... to compensate them for losses suslaincd by reason of executive 
proclamation taking from them feat portion of their reservation called Vaquina Bay”); Act of 
March 3, 1 875, 18 Slat. 420, ddSC'Sccrctaty of the Interior , . , is authorized to remove all bands 
of Indians now located upon the Alsea and Siletz Reservatiors, set apart for them by Executive 
order dated November ninth, eighteen hundred and fifty-five"). Copies of these statutes are 
attached as Exhibit F. 

Tne Siletz Reservation was establlriied by Executive OkIh: on. November 9, 1 855 as a 
permanent homeland for all the Tribes and Bands of Indians in western Oregon, who were to 
confederate upon it and make the remaining ceded land available for settlemont. The original 
Siletz Reservation stretched for over 1 00 miles along the central Oregon Coast, from the ocean to 
the western boundary of the 8* Range, Willamctto Meridian, aratmd 1 .1 million acres. A copy of 
the original map of this reservation made sometime between 1857 and 1865 is attached as 
Exhibit O. Tlrea^ tribes such as the Rogue Rivers, Shastas and Umpquas were moved to the 
Siletz Reservation by May 1857 in ftilfiUmont of the terms of Ihrir ttcalies to settle them on n 
pernaiuent treaty reservation. The Siiclz Rcservafion under well-established case law became a 
treaty roservstsen at that tintc. The Siletz RoservtUiori was then reduced over the coming years by 
various federal actions - Executive Order in 1865, federal statute in. 1875, and an Agreement and 
legiriatiou iraplementing allulment and sntpl ushig of the remaining reservation in 1892. A map 
of the original Siletz Reservation showing fee various reductions of the Siletz Reservation U 
attached as Eichibit H. A map showing the original Siletz Reservailan in context to the State of 
Oregon and to modem Oregon cities is attached as Exhibit I. 

Various Court orciaims and Indian Claims Commission cases have addressed whether 
the Tribes that were located on the Siletz Reservation v'ciu entitled to cotnpensaSion for tlie 
takiss of Ibcir aboriginal rcsorvation, or for the various diminishments of the Silelz Reservatioa. 
These cases -Rogtre Rmr^Aieec Band o/TiUmonkf, Coos, Lower Umpgt/o and Sittstaw Indian 
Tribes, and Vltaniook lyibe of Jndicats, are cited above. These cases doewnent the connection of 
the Silelz Tribe to the original Silelz Reservation. As such, they also show that the origmal Siletz 
Reservation meets the definition of on-reservation as set out in the fee-to-lriist regulations at25 
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C.F.R. J 151.2(f); “[SVjherc thete bas been s CnslJu<Heiai determination that a raaervaiioc has 
been disestablished or diminished, trdian reset-vaiion means that area of land constituting the 
former reservation of the triho,” .Sea Citizen Band Potoivatomilndiansv. Collier, 17 F.3d 1325 
(10* Cir. 1998)(i)roccssing fce-lo-lrnst request within fhmier reservation of Potawatomi Tribe). 
Enacting S.90S will allow the Siletz Tribe to request fee-to-trust transfers on the same basis as 
□titer Indian tribes within their original reservations. 

Response to So cct ffc Issues : 

So.TM questions have been raised before this hstring about specific sheets of the 
proposed legislation. 1 want to address some of those issues here, and can respond to other issues 
during my oral testimony. 

1. Does this bill make the oiiginai Siieto Reservation into a reseivntion forthe SiletzTribe, 
or create tribal iurisdietion or authority over the oriEinal Siletz Reservation area? 

Answer: No. All S.908 does is to designate a geographic area within which the Siletz 
Tribe’s fee-to-lrust requests will be jjrocessed under the BlA’s on-reservation rather than oiT- 
resetvatton fee-to-trust criteria. The jurisdictiemai status of individua! fea-to-lrasl poreds cheeges 
£K!cc those parcels go into trtBt status, but lhal hapjwns whether or not this bill passes, and 
wlicUjc" or not the on-tsservatian or off roservL^ion criteria arc used, This isiaie was addressed 
bj' the federal courts in Fan/To» ^toioc This v. 61)6 F,3d 994, 1013 <8* Cir. 

20I0)C“Whlle it is tree that the original 185S [res arva lion] boundaries ate no longer markers 
dividing jurisdiction between the Tribe and the suite, that does not mean they have lost their 
historical relevance for the Secretary’s dtsoretionaiy acts [of taking land into trust pursuant lo 25 
U.S.C. §465]." Under S.9DB, the original 1355 Siletz Reservation will beeotnc an historical 
refcrcircc point forthe BJA in deciding whether to process a Siletz fee-to-brust applicatron as on- 
resarvation or off-reservation. raider the fee-to-lrust reguiations at 23 C.I'.R. Part 15!. The b: U 
does nothing more. 

2. Does th e Siletz Restoration Aet limit the Siletz Tribe to lakina land into trust only widiin 
Lincoln C ounty ? 

Answer; No. Tlio original Siletz Reservation extends into six current Oregon counties, although 
the heart of fee original Siletz RoBervalion became Lincoln County. Tho oounties within the 
original Siletz Reservation is located are shown on the map attached as Exhibit A. As you can 
see, two of the counties have barely any land involved. Some parties have asserted that federal 
law - the Siletz Reslomties Act - Kmits the Siletz Tribe to laking land into tmat only within 
Lincoln County. The section of foe Rostotatian Act iu quesdon, at 25 U.S.C. § 71 le(d), is 
addressed to llie jeseryation plan called for by die Restoration Aii. It limits any land designated 
under the reservation plan to Lincoln County. 
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The question of whalhur this provision of the Silets Rcstoifltion Act, 25 tJSC § 7 1 1 e(d), 
limited the BIA from taking land in tnist for the Sitets Trihe only to Lincoln County was 
addressed immediarely after passage of the Siletz Restoration Act by the Office of the Solicitor, 
in 1978 and 197!), Those opinions ooneludsd that the statutory restriction at g 7lie(d) applied 
only to the original Siietz Reservation PIeo, and did not limit the authcriiy of the Sccrelaty Jroiu 
faking land in trust for the Sitefz Triba elsewhere?. This conckstes) was reached in pfirt because 
the Siletz Restoratloa Act expressly m^es 25 U.S.C. § 465 - Section 5 of the IRA - spplisoblc to 
the Siletz Tribe, without restriction. This is not tue of any olher restored tribe in Oregon, Copies 
of the two Solicitor Opinions reaching this conclusion arc attnclied as Exhibit!. 

The Sileiz Tribe lias acquired land in trust outside of Lincoln County since Rjcstoraiion. 
For example, ike Triba has a 20 acre parcel of land intrust in Salem, Marion County, Oregon, 
within the Tribe’s historical territory. 

3. T3oes the Cnt mty a pprovd proviaon of S. 908 give the eounties within wdiich the originat 
Siletz Ressrvalion is located veto power over Sileix ree-lo-trust reauesl s? 

Answer: No. Tlic Siletz Tribe was aware going info this proposed legislation that Ihete have 
been repeated attempts by states and counties to restrict or eliminale taking land into trust for 
tribes under 25 U.S.C. 3 465, including proposals to give counties and stales veto authority over 
tribal trust requests, .S, i>08 does not give local Oregon counties veto power over the Siletz 
Tribe’s request to take any land In trust. All the relevant provision of the bill doM is to give a 
County the option 50 have a particular Siletz fee-to-Busl request tresicd as on-ressxvatioB or off- 
reservation. If a County objects to having a particulto’ Siletz fee-to-tnist requKt treated as on- 
leservation, it is processed under the off-reservation ertoia of tito existing fte-to-tiU5t 
regulations, as though S, 908 had not passed. The Siletz Tribe still has the right to have land 
taken into trust even if a County objects; it Just has to satisfy the more stringent off-rcservation 
criteria. 

The Siletz Tribe did not include this County language on its own initiative. Lincoln County, the 
County with which the Siletz Tribe has the closest relationship, requested this language, Because 
the language does not give tlic County any veto power over actually taking land into trust and 
because the Siletz 'IVibe is comfcrtahle with its long-Mmtding positive relationship widi Lincoln 
County ^d its ability to satisfy any County concerns that might arise in the future, the Siiefz 
Tribe agreed to include the County approval language in its draft Legiriation. At the same lime, 
the Tribe recognized that any couiriy approval language of any kind might raise concerns from 
the Department or Irom Congress, and inibnned Lincoln County that such ccmcoms might 
necessitate changes to the proposed legislation. The Siletz Tribe’s continued supiiort for S. 908 is 
not dependent upon survival of the county language in its otirrent form. 

4. Will S. 908 allow die Siletz Tribe to acotiire lanil in trust and use that land for aainiii g 
under the Indian Gaming Regulatory .4.ct ? 

Answer No. There is nn express prohibilion in S. 90S on using land acquired in trust undar the 
hill for gaming. Tlie Siktz Tribe aineady Itas a gaming operation et Chinook Winds 

Casino Resort on its current reservation. The Tribe does not need to aaquho iand in trosl for a 
gaming operation within its original reservation boundaries. 


This concludes the written testimony oFthe Confederated Tribes of Siletz Indiana in 
support of S. 90S. I would be glad to respond to any questions from the Committee. 

*Attachments retained in Committee files* 
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The Chairman. Thank you very much, Chairman Pigsley. 

Chairman Garcia, please proceed with your testimony. 

STATEMENT OF HON. ROBERT GARCIA, CHAIRMAN, 

CONFEDERATED TRIBES OF COOS, LOWER UMPQUA AND 

SIUSLAW INDIANS 

Mr. Garcia. Thank you very much. Chairman Akaka, members 
of the Committee. My name is Robert Garcia. I am an enrolled 
member and Chairman of the Confederated Tribes of Coos, Lower 
Umpqua and Siuslaw Indians. 

I appreciate the opportunity to be here. We support helping 
Tribes getting land into trust for a variety of purposes. It is a goal 
we share. Unfortunately, we cannot support Senate Bill 908 as in- 
troduced. This bill gives unfair advantage to one Tribe over others 
with similar claims to the land. 

But before turning to our specific concerns, I want to provide the 
Committee with some relevant history. The Coos, Lower Umpqua 
and Siuslaw live on approximately 1.6 million acres of our ances- 
tral lands outlined by the blue boundary on our maps with our 
written testimony. Members of the Coos and Lower Umpqua Tribes 
were forcibly removed in 1860 from our ancestral lands, moved 
north to the reservation established by executive order by Presi- 
dent Pierced in the fall of 1855. The boundaries of that reservation 
are outlined in red on the submitted map. 

The solid yellow region on the map is the area of overlap be- 
tween the reservation established by President Pierce and our an- 
cestral lands. While the Coos and Lower Umpqua were forcibly re- 
moved to the reservation, the Siuslaw Indians remained in their 
homeland. Indeed, we believe the 1855 Coast Reservation referred 
to in S. 908 might as accurately be called the Siuslaw Coast Res- 
ervation as it can be called the Siletz Coast Reservation. 

Our existence has been acknowledged by the Federal Govern- 
ment at least since the summer of 1855, when Joel Palmer nego- 
tiated on behalf of the United States the Empire Treaty with our 
Tribes and others. Neither the reservation referred to in the Em- 
pire Treaty nor the reservation referred to in Senate Bill 908 were 
established by ratified treaty. The Coast Reservation is shared by 
many Tribes, including ourselves and the Siletz. 

The United States terminated our Tribe in 1954, and we were re- 
stored in 1984 by the Coos, Lower Umpqua and Siuslaw Restora- 
tion Act. We have since established a casino. Three Rivers Casino, 
and built Tribal housing near Florence near the heart of our 
Siuslaw lands, while our Tribal headquarters is based in Coos Bay, 
situated in our Coos territories. Today we provide approximately 
600 jobs for Indians and non-Indians alike. 

We support Senators Wyden and Merkley for introducing S. 356 
and S. 908. They understand the emotive and tangible connection 
between Native peoples and our aboriginal lands. Indeed, we have 
our own aspirations for acquiring more homelands. While we have 
no concerns about S. 356, we support it and applaud the delegation 
for helping the Tribe secure its land aspiration in a targeted way 
that avoids impinging on the interests of other Tribes. 

We object to Senate Bill 908. We do not agree that the Siletz 
Tribe is the successor Tribe to the Oregon Coast Reservation. And 
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we believe that S. 908 has fairness and equity problems. We are 
going to leave the county government issue to others and move on. 
But under S. 908, the Siletz, and only the Siletz, are entitled to 
have treated as an on-reservation acquisition all property they pro- 
pose for trust within the 800,000 Coast reservation. To give the 
Siletz favorable treatment with respect to all of this land is unsup- 
ported by law, is historically inaccurate and is just plain unfair to 
my people. 

Siletz currently have on-reservation status for lands within the 
reservation established as a result of the restoration in Lincoln 
County. S. 908 expands that reservation status to 800,000 acres of 
the Coast Reservation, a reservation we feel is shared by many 
Tribes. But only gives reservation status on those lands for the 
Siletz. Our Tribe has a casino. Three Rivers Casino, as previously 
mentioned, in Florence, Oregon, centered in our Siuslaw lands. 
Under S. 908, our casino would be in the midst of their reservation. 
If we buy land for housing Tribal members in our Siuslaw lands, 
it would be considered on the Siletz reservation. 

The Siletz and we have both intended to purchase property for 
timber. Suppose both Tribes of the adjacent lands wish to place 
them in trust. If S. 908 becomes law, the Siletz would be free of 
the obligation to satisfy the Secretary’s escalated scrutiny for ac- 
quisition far distant from the Tribe’s headquarters. If the acquisi- 
tion were proposed for business purposes, the Siletz would not be 
required to provide the Secretary with a business plan to show the 
anticipated economic benefits of the proposed use. Finally, the 
Siletz acquisition would be processed within 30 days and without 
notice to the State and local government. 

In contrast, our application for adjacent parcels would be subject 
to exacting scrutiny by the Secretary. We would be required to 
write a business plan and we would then be required to give notice 
and allow for comment by State and local governments. This dis- 
tinction is not justified by history or by law. It is inherently unfair. 

The complex history of Tribes on the Oregon Coast demonstrates 
that it would be an error to jump to the conclusion that the res- 
ervation created by President Pierce conveyed special status to the 
Siletz then, or supports today Congress extending such unfair ad- 
vantage. 

In conclusion, I would like to paraphrase George Orwell in 1984: 
S. 908 makes some Tribes more equal to others. And we do not be- 
lieve that is fair or right. 

Thank you very much. 

[The prepared statement of Mr. Garcia follows:] 
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Prepared Statement of Hon. Robert Garcia, Chairman, Confederated Tribes 
OF Coos, Lower Umpqua and Siuslaw Indians 

Chairman Alcalca, Co- Chairman Bairasso, Members of the Comminee: 

I am Robert Carcia. I am an enrolled member and Chairman of the Confederated Tribes of Ihe 
Coos, Lower Umpqua, and Sitislaw Indians (CTCLUSI). I am pleased to be here to represent the 
members of my Tribes. 

Indisputable historieaJ and Eicbeological evidence establishes that the three tribes making up ihe 
CTCLUSI continuously have made tiic Siuslaw, Lo^vcr Umpqua, and Coos River watcrsliods our 
homes. Our ancestral lands are outlined by the blue boundary on the map appended to diis 
testimony. 

Meuibers of lire Coos and Lower Umpqua tribes were forcibly removed in I860 from tlicir 
ancestral lands north to Ihe “Coast reservation’' established by Executive Order by President 
Pierce in the fell of 1855. The boundaries of that reservadon are outlined in red on the appended 
map. The yellow region on the map is the area of overlap between the reservation established by 
President Pierce and the ancestral lands of my people. 

The Silet-x Tribe is just one of many tribes forced to reside within the Coast reservation. Hisioiy 
teaches that we arc nu less heirs to Ihe Coast reserviUion than other tribes forraxl Into its 
boundaries. Tire Coast reservation ~ and paiticularly its soutliem third — is no more die “former 
reservation” of die Siletz than it is of any of the other tribes forced to remove or to remain tlicre. 
We believe the 1855 Coast Reservation referred lo in S. 908 might just as accurately be called 
Ihc “Siuslaw Coast Reservatiun,'' “Cuds Coast Reservation," or “Lower Umpqua Coast 
Rcscivolion” as it could be re-named the "Siletz Coast Reservation." 

In fact, in I860, the northernmost of the three tribes now making up our confederation. Ihe 
Siuslaw Indians, were able to remain in place in the Siuslaw River region which was made pari 
of the Coast reservation. That tend to ry is centered on modern-day Florence, and again, is Uic 
yellow region ou the appended map. The people of die Siuslaw Indians have resided there since 

before contact. Although other hidhins, fomihly displaced from ilirar own ancestral lands, have 
from time-to-time occupied land in the Siuslaw watershed, no otlier tribe ever has permanently 
inhabited the territory of the Siuslaw. 

Our existence lias been acknowledged by the federal government at least since the summer of 
1855, when Joe! Palmer negotiated ou behalf of die United States Ihe “Empire Treaty” with our 
tribe and others. That treaty - wliich predated the Executive Order establishing ihc Coast 
reservation referred to in S. 908 — subsequently was lost by the federal government. The Empire 
treaty never was ratified by the United Slates. The text of flic Empire Treaty and die documents 
transmitting it from the President to Congress arc available at Confidcniial Executive Document 
9, 34“' Coag., 3'“ sess., “Articles of Agreement Entered Into on the Eleventh and Seventeenth 
Days of August,” S 34B-C14, RO 46, NARA-DC. For a tliorouglily documented history of the 
negotiation of the Empire Treaty and the failure of the United States 10 ratify it, please refer to 
David R.M. Beck, Seeking Recognition; The Termination and Restorafioti of the Coos, Lower 
Umpqua, and Siuslaw indians, J85S ■ 1984 (2009; University of Nebraska Press) (Particularly 
Chapter Two). 
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Like other Oregon tribes, tlic Uuitetl States purported Id lenninate tlic CTCLUSt in 1954. The 
United Stales enacted into law ±e Coos, Lower Umpqua, and Siuslmv Restoratjon Act in 1984. 
Although every other federally-recognized tribe in Oregon received either money or land ns a 
result of restoration, we did not. 

Since this fresh start toward self-dctcrniination, we have established a casino near Florence in the 
heart of the northern part of our ancestral territory. Our headquarters are in the North Bend/Coos 
Bay area in the southern part of our ancestral lands. Today, we number 1,017 enrolled members 
and provide approximately 600 jobs for Indians and non-Indians alike. 

Someday soon we expect to be before Congress seeking to restore tribal control over a painfully 
thin remnant of our former ancestral lands . Our history makes us uniquely sensitive and 
uniquely respectful of the aspirations of any tribe to enlarge the tribe’s control over Ihcir 
respective ancestral lands. We, least of all, begrudge no tribe that aspiration. We are encouraged 
by Senator Wyden and Senator Mcrfccly’s attention to tlie aspirations of the Confederated Tribes 
of Silclz Indians of Oregon (Siletz Tribe) and Confederated Tribes of Grand Ronde (Grand 
Ronde) to add to their respective land bases. I sincerely acknowledge the fact that the Senators’ 
co-sponsoeship of these measures is evidence of their recognition of the importance of land in the 
life of all tribes. 

We have no objections to S. 356. Indeed, we support it atid applaud our delegation for helping 
the Grand Ronde secure their land nspiiations in a targeted way that avoids impinging on the 
tiiteiiB.st.s of any other tribe. 

I regret that we must oppose S. 908 as introduced. 

S. 908 grants counties unprocedentod power over the Siletz Trihe’s aspirations to secure land in 
trust. Under the bill, .six Oregon counties have absolute authority to determine whether an 
application will be subject to Ihe cotnpaiabvely relaxed standards of an “on-rcservation” 
acquisition Or will be subjected to the more exacting scrutiny of the "off-reservation" procedures. 
This mechanism transforms a question of federal law into a queshen of local polihes. Wc 
strongly believe in collaboration and in bttilding consensus with the people and governments of 
Ihe political subdivisions of our state. We do not believe, however, that it is in the interest of our 
tribe for Congress to establish a precedent for le^lation which cedes control of such a key piece 
of Ihe federal ilemsion -making piccess to local authorities. 

However, our fundamental objections to S. 908 are independent from the "county veto" 
provisions and even if those were removed, we profoundly object to S. 9QB 

S. 908 would grant the Siletz Tribe a unique riglit to claim favorable on -reservation trentment 
under federal law for all land acquisitions in an area of the Coast reservation that is in fact our 
ancestral land. Under S. 908, the Siletz Tribe, and only the Siletz ‘rribe, are entitled to have 
Ircalcd as an on-reservation acquisition all property it proposes for tiusi within the 800,000 acre 
Coast reservation. To give the Siletz Tribe favorable treatment with respect to land within the 
area of overlap is unsupporled by law, is historically inaccurate, and is just pinin unfair to the 
people of my Uibc. 

In Cifji of Lincoln Oly v. U.S. Depahnwnt of Interior, 229 F. Supp. 2d 1 1 09 (D. Or. 2002), the 
Siletz Tribe asserted that the Boreau of Indian Affair’s approval of a fee-to-tnisi transfer of land 
in thecentral region of the Coast reservation near but noton the Siletz Tribe’.s existing 
reservation lands sliould have been opproved under the “on-reseevation" criteria of 25 CFR 
Section 151.10. In support of its theory, the tribe claimed the geographic area of tlie Coast 
reservation established by Executive Order in 1 855 as its “fonner reservation.'’ Tlic Department 
of the Interior disagreed. It took die position that only the Siletz Tribe’s then-current reservation 
lands qualified for "on-reservation" treatment. 
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Wo uibe otlict timn tlie SUeiz Tribe v.’cs a party to City of Lincoln City. Tbe District Court 
opheUl the BFA's approval under the *'off-rcscrvalion” critciia — wWcI) subsume the less 
stringent ‘ 'on-reservation'’ standards. Because it had upheld BIA’s approval under tlic more 
stringent standards, the court did not rule on the tribe’s argument that the approval should have 
been granted under the less stringent “on-reservation'' standards. 

At least as to the area of overlap between the Coast rcservodon and our ancestral lands, we agree 
with the posirion taken by the BIA in 2002 and disagree with the position asserted by the Sileiz 
Tribe. Simply put, the historicfll evidence does not support the Siletz Tribe’s claim that the area 
of overlap is any part of that tribc’.s “former reservation.” 

S. 908 would bestow on the Siletz Tribe the benefit of the nde the tribe invited the Di.strict Coua 
to adopt in City of Lincoln City. And yet no tribe other than the Siuslaw ever have inhabited the 
aiica of overlap between our ancestnil lands and the Coast reservation. S. 908 gives a tribe with 
no historic connection to that area a superior claim to lands within that region. 

The Siletz Ttibe lias acquired and holds in fee diousands of acres of land williin die area of 
overlap between tlic Coast reservation and the ancestral lands of my tribe. Tbc legal effect and 
fundamental unfairness of S. 908 are made clear by addng two assumed facts to the reality of the 
Siletz Tribe's ownersliip of lands within die area of overlap. Fiist, suppose my tribe purchases 
land adjacent to the lands owned hy the Siletz. Second, suppose fiirthcr that both trihes apply to 
have their respective lands transferred to trust 

Under current law, both applications would he evaluated under “off-rcservation” standards. If S. 
908 becomes laiv, the application by the Siletz Tribe would be treated as an "on-reservation” 
acquisition whereas’ our application for the adjacent parcel would be treated as an 
"off-reservation" aexjuisition. Tlic Siletz Tribe would be free of die obligation to satisfy the 
Secretary’s escalated scrutiny of acquisitions far distant from the applicant tribe’s reservadon. If 
the acquisition were proposed for business purposes, the Siletz Tribe would not bo required to 
provide the Secretory with a plan specifying the anticipated econonue benefits of the proposed 
use. Finally, die Siletz Tribe's acqu isitioti would be processed within 30 days and without notice 
to slate and local governments, assuming that the county opt-in/opl-out provislona of S. 908 are 
jettisoned before passage. 

In contrast, we would be subject to exacting scrutiny by the Socretflry, we would be required to 
provide a business plan, and we would be required to give notice and allow for comment by state 
and local governments. Compare, 25 CFR Section 151. II ("off-reservation” criteria) (requiring, 
in addition to all ''on-reservation" criteria, scmtiiiy proportional to distance from reservation 
lands, business plans, and notice and comment period to local governments), with, 25 CFR 
Section 15 L.IO (“on-teservalion" criteria) (not requiring proportional scrutiny, business plan, or 
notice and comment period). As the federal District Court put it in Crfy of Lincoln City, “land 
that is within or adjacent to the reservation carries with it a ‘presumption’ that a fce-to-trusl 
transfer will benefit the tribe, while no sucli presumption exists fbr off-rcservation land.” 229 
P.Supp. 2d at 1 129. 
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In ihE hypothetical posed above, my tribe would confront an additionaJ burden arisin| fram S. 
908. 25 CFR Section 151.8 scatei; tliat if one tribe wants to convert land into trust which lies in 
another tribe's 'teservation," the soveining body of the tiihe “having jurisdiction over such 
reservation" must give its ccasfflil in writing. The Sfletz Tribe asserts that its anccsKttl lands 
extend south atong tiw Cr^on Ccssi into natthem Cillftiniia, nerth into southweri Waslunston, 
and «i3t tc the Cascade mountains. See. map attadsed lo the prepared sintement of Delotos 
Pigslcy, Tribal Chaianan. Cenfede rated Tribes of the SUete bitSatts, 43 of die record of tire 

December?, 2009 lusaring of die Senate Commiue on Indian Affairs, United Slates Senate. Tlio 
Siletz Tribe has publicly assarted that "any land iraiwfers/disposals within the original 
boundaries of the Siletz (Coast) Reservation should ira'tially be offered to the Confederated 
Tribes of the Siletz Indians." Letter irom Delores Pigsiey, Tribal Chairman, Confederated Tribes 
of the Siletz Indians, to Team Leader. Wesliern Oregon Plan Revisions Office (December 14, 
2007). 

The bill does not expressly make rite area of overlap between the Coast reservatioa and our 
anc^ral Iteiefe Siklz “reservation" land; it only tres® the land as sudi for fee-to-trust 
ajjplicadons. But there exists a slgi^cant risk riiat, once armed with S. 908, the Ssiete Tiibo 
could persuade a court tliat our application lo take a part of our ancestral land into trust is 
dependent on tire consent of the Siletz Tribe pursuant to 25 CFR Section 151.8. Congress should 
not give one tribe priority and dnminion over iand which historically belongs lo another. 

Conduslan 

Tribes face many chaUenges. 1 strongly prefer that we fiice them shoulder-io-shoultler and 
facing in the same direction. I regret the tiecesaity of expressing my people's hesirtfcU objections 
to S, 908 as introduced. 



The Chairman. Thank you very much, Chairman Garcia, for 
your testimony. 
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I would like to call on our Vice Chairman for any remarks that 
he may have. Senator Barrasso? 

STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. First 
of all, I would like to thank the witnesses for your patience in wait- 
ing for us to finish with the votes. I know you here today are here 
because you have a lot at stake. The bills involve issues of critical 
importance to the Tribes and they are issues that we need to look 
at very carefully. So I appreciate your patience, I also want to 
thank the staff. 

Since we do things, Mr. Chairman, in a bipartisan way, you 
know that the staffs are here late at night, both sides of the aisle, 
because of their commitment. I also want to thank Senator 
Franken for being here, and specifically you, Mr. Chairman, for 
your gracious leadership. It would have been very easy to have can- 
celed this hearing. 

But you know how important these issues are and how far these 
people have traveled. But this has been the hallmark of your entire 
career in the Senate, gracious leadership, a wonderful gentleman. 
I just want to thank you for making sure that these people were 
heard and this hearing was held. So thank you, Mr. Chairman. I 
have nothing else to add. 

The Chairman. Thank you very much. Senator Barrasso, for 
your remarks. I really appreciate that. 

I would like to hold my question, and I am going to ask Senator 
Franken to proceed with his questions of the Minnesota Tribes. 
Senator Franken? 

Senator Franken. Thank you, Mr. Chairman. 

This isn’t an easy hearing for me. This has been a dispute a long 
time with the Minnesota Chippewa Tribe. And earlier today we 
took a picture. We have all the chairmen and chairwomen of all the 
bands here. Chairman Deschampe from Grand Portage, who is also 
the president of the MCT, and we have Kevin Leecy, who is here 
from Bois Forte, Marge Anderson from Mille Lacs, Karen Diver 
from Fond du Lac, who had to leave. Chairman Visinor, Erma 
Visinor from White Earth, and Chairman LaRose. And it was nice 
to have the picture, it really was. This has been a long-time dis- 
pute. And boy, I wish this had been unanimous. It would have 
made it a lot easier. 

Chairman LaRose and I met today, in the morning. And we 
talked about other conversations we have had about speaking from 
the heart. So I am speaking from the heart now, where this is not 
easy for me. Because of the lateness, Michael Black, the Director 
of the Bureau of Indian Affairs, was going to testify about this. But 
I can read from his written testimony. And I think he framed this 
pretty much exactly as I see it. He said, “The Department appre- 
ciates the concern of Leech Lake, with whom it has a government 
to Government relationship, and would prefer a unanimous agree- 
ment among the six bands of the Minesota Chippewa Tribe regard- 
ing the best method to distribute the settlement funds. Neverthe- 
less, the recognized governing body of the Minnesota Chippewa 
Tribe has voted ten to two in favor of the distribution formula set 
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forth in S. 1739. Out of respect for the decision of the Minnesota 
Chippewa Tribe, and in light of the need to distribute the settle- 
ment funds in an equitable and expeditious manner, the Depart- 
ment supports S. 1739.” 

There are little excerpts of this I can read, all six bands equally 
shared the expenses and risk of prosecuting the cases and dockets, 
numbers 19 and 188. The TEC’s 1998 vote to settle the cases for 
$20 million was not unanimous, as three members voted against 
the proposed settlement. The TEC’s settlement vote, however, was 
respected by all the bands and the Federal court, which stated: 
“The Tribal Executive Committee has the constitutional authority 
to enter into the proposed settlement on behalf of the Minnesota 
Chippewa Tribe.” It says, once again, the Department would prefer 
that any distribution plan have the unanimous support of all the 
Minnesota Chippewa Tribes’ constituent bands, and so do I. 

Nevertheless, the 1999 settlement itself was not reached with the 
unanimous consent of the Minnesota Chippewa Tribes’ constituent 
bands, and the Department views S. 1739 as the most equitable 
and expeditious means to distribute the funds agreed upon in that 
settlement and to provide a small measure of justice to the citizens 
of the Minnesota Chippewa Tribe. And perhaps that is why this is 
so difficult, Mr. Chairman, because of those words, small measure 
of justice. 

The source of all this is, in my mind, the historic mistreatment 
of Indian Tribes by the Federal Government. Would you agree with 
that. Chairman LaRose? 

Mr. LaRose. I would agree that we are the biggest victims of this 
case. We suffered the majority of the damages. 

Mr. Franken. I understand. Chairman Deschampe, if Congress 
enacts the bill, S. 1739, and may I ask for a little extra time, Mr. 
Chairman? We have waited several hours for this, and this is of 
tremendous importance. 

Mr. Chairman, if Congress enacts this bill, each Tribal member 
will receive $300. Can you describe the economic condition of most 
of these recipients? Will that amount of money make a difference 
in their lives? 

Mr. Deschampe. Yes, Senator, I think it will make a huge dif- 
ference, especially now. I don’t know how long it would take to get 
the money here. But the reservations all have high unemployment 
rates. This money would go to help families pay heating bills, buy 
groceries. It is not a lot of money in most people’s mind. But it is 
something. And it would go a long way towards helping make, for 
a little bit, make life better for some of these people. 

Senator Franken. The bill would also distribute approximately 
$2.5 million to each of the six bands. What would the bands be able 
to accomplish with these funds? 

Mr. Deschampe. I don’t know. That is up to each individual band 
to make that decision. But I think we were talking earlier, we have 
been through seven elections since this was approved. So it would 
be really hard to make any kind of plans, when nobody really has, 
through the process, had any faith that the money was even going 
to be there. So that makes it real difficult to plan. 
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But I do know the White Earth’s plan was to work on three com- 
munity centers. And that didn’t happen. I don’t think that plan is 
still on the books. But everybody has needs. 

Senator Franken. And let me ask you one last question. Chair- 
man Deschampe, under the Minnesota Chippewa Tribe constitu- 
tion, the Tribal Executive Committee makes decisions for the Tribe 
by majority vote, is that right? 

Mr. Deschampe. Yes, it is. 

Senator Franken. And does this way of resolving differences 
work well for the Tribe? Has it? 

Mr. Deschampe. Yes, it does. Sometimes we don’t get what we 
want, every, each individual band. But our constitution requires us 
to settle issues based on a majority vote. My reservation is a good 
example of this. We voted against the settlement originally. But we 
went on to say, okay, the majority vote wanted to settle this case, 
so that is the way it is. 

Senator Franken. The original in 1998? 

Mr. Deschampe. Yes. 

Senator Franken. It was three against, and my understanding 
was that White Earth and Grand Portage voted to comprise those 
three, is that correct? 

Mr. Deschampe. Yes. I was chairing the meeting, so our other 
rep was the one vote that made the odd vote. And yes, we voted 
against the settlement. But majority rules. 

Senator Franken. And the majority was respected? 

Mr. Deschampe. Yes, we respected the majority’s rule. 

Senator Franken. And Leech Lake voted in favor? 

Mr. Deschampe. Yes. 

Senator Franken. Okay. 

Chairman LaRose, we have discussed this today and we have 
discussed this before, and this is a complex issue. You know that 
we have looked at, through the legal documents and that my staff 
and I have come to the same conclusion as the Bureau of Indian 
Affairs. Nevertheless, I just want to tell you that I totally respect 
your point of view and that again, this is not an easy hearing for 
me. I just feel the best thing right now is for members living now 
to get them the funds. I just want to throw it to you to ask you 
to say whatever you want to say. 

Mr. LaRose. I want to thank you for that. Senator Franken. Our 
people have been waiting at least a century for our land back. We 
lost the majority of our land in this Nelson Act, 68.9 percent of the 
damages happened and occurred on Leech Lake. We are the biggest 
victims and we have to live with the damages. That is what this 
hearing should be all about, is the damages in itself 

And I am going to speak from the heart, how I was taught. Our 
ancestors taught us some wonderful values in life and they passed 
the values down to our Anishinabe Indian people. And those values 
are for us to be there for one another, for us to share and care for 
one another. 

And I am going to give you one example here, of Leech Lake Res- 
ervation and the Grand Portage Reservation. Grand Portage had .9 
percent damage. Grand Portage has 1,400 band members enrolled. 
Grand Portage owns, or has 98 percent of their land in trust. And 
now I am going to give you Leech Lake’s side: 68.9 percent of the 
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damage happened and occurred on Leech Lake reservation. We 
have 9,500 band members and we only own 4 percent of our land. 
We are in dire need of our land, and that is where we are hurting. 

So I just wanted to bring that across to everyone in here, that 
we are the real victims in this whole settlement case. We always 
felt we should be fully compensated for the damages that occurred 
from this Nelson Act. Thank you. 

Senator Franken. Thank you, Mr. Chairman. 

I want to thank all the Chairs of all the bands for being here 
today. I do want to get the settlement to the members of the Min- 
nesota Chippewa Tribe, to the Ojibwe. And again, I thank you. 
Chairman LaRose, I thank you. Chairman Deschampe. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator Franken. 

Let me just ask one question of Chairwoman Kennedy, Chair- 
woman Pigsley, and Chairman Garcia. The Department testified of 
the need for a Carcieri fix to alleviate backlogs of land into trust 
applications at the Department of Interior. My question to you is, 
do you support a Carcieri fix? Chairwoman Kennedy? 

Ms. Kennedy. I believe that the issues do need to be resolved. 
I do support that Tribes have been waiting for years, many for 
years. We have also pending applications that have not been re- 
solved yet, and I do believe that yes, we need to have an answer. 

The Chairman. Thank you. Chairman Pigsley? 

Ms. Pigsley. Yes, we support a Carcieri fix. We have sent sup- 
porting resolutions when a fix was, it looked like a fix might hap- 
pen, and a fix be added to another bill. We supported that. And we 
truly support it and we believe it needs to happen. 

The Chairman. Chairman Garcia? 

Mr. Garcia. Chairman Akaka, we support a Carcieri fix. We be- 
lieve that all Tribes are Carcieri-affiicted, if not directly, indirectly 
by means of the additional uncertainty in financial transactions. 
We believe it has an adverse economic effect on all Tribes. So I be- 
lieve that the Carcieri issue is much broader than it may be, that 
more Tribes are affected by it than many may think. 

The Chairman. I want to thank you very much. I am going to 
submit my other questions for the record, and I know it is getting 
late. So I want to express my warm mahalo, thank you, to all our 
witnesses at today’s hearing. I truly appreciate how important 
these bills are to you and look forward to continuing to work with 
you as we move these bills through the Committee. 

Because of the delay in starting the hearing, as I said, I won’t 
be asking any further questions. I will submit them for the record, 
and to you for your writing on it. Are there any further comments? 

Senator Franken. Again, I would like to thank everybody for 
coming. 

The Chairman. Again, I thank you all so much, but I wanted to 
finish this hearing, especially to take on your testimonies, so that 
as we consider these bills, we know we have heard from you and 
know what positions you have. I can see there are some difficulties. 
And yet, we use the democratic process, and we call the votes as 
they come. So that will happen through the Committee, too, but at 
least we will have your thinking on these questions. 
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So with that, Senator Franken and our witnesses, this hearing 
is adjourned. 

[^^^ereupon, at 6:50 p.m., the Committee was adjourned.] 




APPENDIX 


Prepared Statement of Mike S. Black, Director, Bureau of Indian Affairs, 
U.S. Department of the Interior 

S. 366 

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my 
name is Mike Black, and I am the Director of the Bureau of Indian Affairs. Thank 
you for the opportunity to present the Administration’s views on S. 356, to amend 
the Grand Ronde Reservation Act to make technical corrections, and for other pur- 
poses. The Department of the Interior (Department) supports S. 356. 

Taking land into trust is one of the most important functions that the Department 
undertakes on behalf of Indian tribes. Homelands are essential to the health, safety, 
and welfare of the tribal governments. Thus, the Department has made the restora- 
tion of tribal homelands a priority. 

S. 356 amends an Act to establish a reservation for the Confederated Tribes of 
the Grand Ronde Community of Oregon, Pub. L. No. 100-425 (Sept. 9, 1988), to au- 
thorize the Secretary of the Interior to place in trust approximately 288 acres of real 
property located within the boundaries of the original 1857 reservation of the Con- 
federated Tribes of the Grand Ronde Community of Oregon if the real property is 
conveyed or otherwise transferred to the United States by or on behalf of the Tribe. 
Furthermore, the bill provides that the Secretary is to treat all applications to take 
land into trust within the boundaries of the original 1857 reservation as an on-res- 
ervation trust acquisition, and that all real property taken into trust within those 
boundaries after September 9, 1988, are to be considered part of the Tribe’s reserva- 
tion. 

Again, the Department supports S. 356. Thank you for the opportunity to present 
testimony on S. 356. I will be happy to answer any questions you may have. 

S. 908 

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my 
name is Mike Black, and I am the Director of the Bureau of Indian Affairs. Thank 
you for the opportunity to present the Department of the Interior’s (Department) 
views on S. 908, a bill to provide for the addition of certain real property to the res- 
ervation of the Siletz Tribe. 

Taking land into trust is one of the most important functions that the Department 
undertakes on behalf of Indian tribes. Homelands are essential to the health, safety, 
and welfare of the tribal governments. Thus, this Administration has made the res- 
toration of tribal homelands a priority. This Administration is committed to the res- 
toration of tribal homelands, through the Department’s acquisition of lands in trust 
for tribes, where appropriate. While the Department is working hard to live up to 
this commitment, we cannot support S. 908 as currently drafted. 

S. 908 would amend the Siletz Tribe Indian Restoration Act, 26 U.S.C. §711e, to 
authorize the Secretary of the Interior to place land into trust for the Siletz Tribe. 
The lands lie within the original 1855 Siletz Coast Reservation and are located in 
the counties of Benton, Douglas, Lane, Lincoln, Tillamook, and Yamhill, which are 
all located within the State of Oregon. S. 908 would require that such land would 
be considered and evaluated as an on-reservation acquisition under 25 C.F.R. 
§161.10 and become part of the Tribe’s reservation if the county in which the land 
is located submits a written approval to the Secretary of the Interior. If a county 
does not approve of land being considered an on-reservation acquisition under 25 
C.F.R. §151.10, the bill provides that any real property taken into trust “shall be 
considered and evaluated under the appropriate provisions of part 151 of title 25, 
Code of Federal Regulations (or successor regulations), as determined by the Sec- 
retary.” 
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The Department believes its reflations, at 25 C.F.R. §§151.10 and 151.11, al- 
ready provide sufficient opportunities for state and local units of government to pro- 
vide views on applications for land to be acquired in trust. 

Under those regulations. State and local governments are given a 30 day period 
to submit written comments concerning jurisdictional problems and potential regu- 
latory conflicts as well as teix impacts that may result from the land acquisition. 
In addition, state and local governments, as well as the general public, may submit 
comments related to environmental impacts in the review process under the Na- 
tional Environmental Policy Act (NEPA). These comments may encompass a variety 
of issues such as social and economic impacts, law enforcement concerns, social serv- 
ices, and environmental concerns. Under NEPA, many local governments serve as 
“cooperating agencies,” and thus participate very closely in the Department’s NEPA 
review process. 

Finally, if the Department decides to acquire land in trust, it must publish at 
least 30-days notice of this decision pursuant to 25 C.F.R. § 151.12(b) prior to acquir- 
ing trust title to the land. The 30-day notice period provides an opportunity for in- 
terested parties, including state and local units of government, to initiate a legal 
challenge to the proposed trust acquisition. 

The Department does not believe it is necessary to legislatively insert county ap- 
proval of a particular tribe’s fee-to-trust applications into our regulations governing 
this process. While the Department gives serious consideration to the views of local 
units of government in processing applications for the acquisition of land into trust, 
we must also be mindful of the unique and important role the Department plays 
in managing the relationship between the United States and tribal nations. The de- 
cision to acquire land in trust for a tribal nation must ultimately rest with the Sec- 
retary in managing that relationship. 

In April of this year, the United States Government Accountability Office (GAO) 
stated that the uncertainty in acquiring land in trust for tribes, as a result of the 
Carcieri decision, is a barrier to economic development in Indian Country. The GAO 
predicted that, until the uncertainty created by the Carcieri decision is resolved, In- 
dian tribes would be asking Congress for tribe-specific legislation to take land in 
trust, rather than submitting fee-to-trust applications to the Department. 

As evidenced by S. 908, this prediction is coming to fruition, and Indian tribes 
are asking their Members of Congress for tribe-specific legislation to take land in 
trust. This will lead to a patchwork of laws governing the land into trust process, 
rather than the uniform process that Congress envisioned in enacting the Indian 
Reorganization Act in 1934. Such a patchwork would be difficult for the Department 
to administer. 

The Department opposes S. 908 as introduced, but could support the bill if the 
provisions regarding county approval are removed from the bill. Thank you for the 
opportunity to present the Department’s views on this legislation. I will be happy 
to answer any questions you may have. 


S. 1739 

Good afternoon. Chairman Akaka, Vice-Chairman Barrasso, and Members of the 
Committee. I am pleased to be here today to testify on S. 1739, Minnesota Chippewa 
Tribe Judgment Fund Distribution Act. The bill is intended to provide for the dis- 
tribution of funds owed to the Minnesota Chippewa Tribe by order of the United 
States Court of Federal Claims in Docket Nos. 19 and 188. The Department appre- 
ciates the effort by the Tribal Executive Committee of the Minnesota Chippewa 
Tribe to resolve their differences through negotiation and to reach agreement on a 
distribution plan. However, the Department acknowledges that the distribution for- 
mula set forth in S. 1739 does not have the unanimous support of the Minnesota 
Chippewa Tribe six member bands as the Leech Lake Band of Ojibwe (Leech Lake) 
has expressed its opposition to the distribution plan. The Department supports S. 
1739 because it respects the decisions of the governing body of the Minnesota Chip- 
pewa Tribe. 

Background 

Congress enacted the Nelson Act, dated January 14, 1889, 25 Stat. 642, (Nelson 
Act) to establish a process “for the complete cession and relinquishment in writing 
of all of [the Chippewa Indians in the State of Minnesota’s] title and interest in and 
to all the reservations of said Indians in the State of Minnesota, except the White 
Earth and Red Lake Reservations. The Nelson Act provided that proceeds from the 
sale of lands of the Chippewa Indians in Minnesota were to be placed into a fund 
within the Treasury for a period of 50 years, with annual payments of interest made 
to individual Chippewa Indians. Section 7 of the Nelson Act provided that, after the 
expiration of 50 years, “the said permanent fund shall be divided and paid to all 



51 


of the said Chippewa Indians and their issue then living, in cash, in equal shares!.]” 
Those funds were to be distributed in equal shares, without regard to which res- 
ervation lands they were tied. 

Following the 50-year period contemplated by the Nelson Act, there were no re- 
maining funds to distribute in equal shares to the individual Chippewa Indians in 
Minnesota. 

The Minnesota Chippewa Tribe was established in 1934, pursuant to the Indian 
Reorganization Act. The Secretary approved the Tribe’s constitution in 1936. Under 
that Constitution, the Minnesota Chippewa Tribe consists of six member bands, on 
six different reservations: Bois Fort, Fond du Lac, Grand Portage, Leech Lake, Mille 
Lacs and White Earth. Each Band has two representatives on the Tribal Executive 
Committee (TEC), which is the governing body for the entire Minnesota Chippewa 
Tribe. 

On January 22, 1948, the Minnesota Chippewa Tribe, representing all Chippewa 
bands in Minnesota except the Red Lake Band, filed a claim before the Indian 
Claims Commission in Docket No. 19 for an accounting of all funds received and 
expended pursuant to the Nelson Act, On August 2, 1951, the Minnesota Chippewa 
Tribe, representing all Chippewa Bands in Minnesota except the Red Lake Band, 
filed a number of claims before the Indian Claims Commission in Docket No. 188 
for an accounting of the Government’s obligations to each of the member bands of 
the Tribe under various statutes and treaties that are not covered by the Nelson 
Act. The Department understands that the expenses for prosecuting the Minnesota 
Chippewa Tribe’s claims in Docket Nos. 19 and 188 were shared equally by the six 
Bands. 

The primary claims asserted by the Minnesota Chippewa Tribe in Docket Nos. 19 
and 188 were that the proceeds from the sale of land and timber on the six reserva- 
tions pursuant under the Nelson Act were misspent, and that the Tribe’s land and 
timber were sold at less than full-value. 

On July 1, 1998, the TEC enacted Resolution 01-99, which approved the settle- 
ment of the claims for a sum of $20 million. The vote was 6 in favor of adopting 
Resolution 01-99 and 3 against. The United States Court of Federal Claims accept- 
ed the TEC’s decision, and awarded $20 million to the Minnesota Chippewa Tribe 
in May 1999, in Docket Nos. 19 and 188. The court specifically stated “[t]he Tribal 
Executive Committee has the constitutional authority to enter into the proposed set- 
tlement on behalf of the Minnesota Chippewa Tribe.” The funds were transferred 
to the Department on June 22, 1999 and have been held in trust since. 

The Indian Tribal Judgment Funds Act (Act) of October 19, 1973, 87 Stat. 466, 
25 U.S.C. § 1401 et seq., as amended, requires the Secretary of the Interior to submit 
to the Congress a plan for the use or distribution of funds to an Indian tribe. Under 
subsections 2(c) and (d) of the Act, should the Secretary determine that cir- 
cumstances do not permit for the preparation and submission of a plan as provided 
under the Act and the Secretary cannot obtain the consent from the tribal governing 
body concerning the division of the judgment funds within 180 days after the appro- 
priation of the funds for the award, the Secretary is required to submit to the Con- 
gress proposed legislation to authorize use or distribution of such funds. 

Pursuant to the Act, the Acting Deputy Commissioner of Indian Affairs issued a 
Results of Research Report on the Judgment in Favor of the Minnesota Chippewa 
Tribe, et al., v. United States, Dockets 19 and 188 (Report) on June 6, 2001. The 
Report recommended that 35 percent of the funds should be distributed to each of 
the six Minnesota Chippewa Bands (Bands) in proportion to their losses and 65 per- 
cent should be distributed to each of the Bands in proportion to their current tribal 
enrollment. 

Also pursuant to the Act, in April of 2007, the Department submitted a legislative 
proposal to the Speaker of the House of Representatives and to the President of the 
Senate. The Minnesota Chippewa Tribe expressed opposition to both the 2001 and 
the 2007 distribution plans, for varying reasons. 

The Department’s 2007 proposal was introduced in the 110th Congress by Con- 
gressman Collin Peterson on May 14, 2007 as H.R. 2306. H.R. 2306 provided that 
the fund should be allocated pro rata between the six Minnesota Chippewa Bands 
(Bands) based upon the number of tribal members currently enrolled within each 
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of the Bands. ^ The House Natural Resources Committee held a hearing on the bill, 
but no further action was taken on H.R. 2306. ^ 

On October 1, 2009, the TEC passed Resolution 146-09, by a vote of 10 in favor 
and 2 against, to distribute the judgment funds. S. 1739 incorporates many of the 
provisions in the Tribal Resolution 146-09. 

S. 1739 

Section 4 of S. 1739 provides that the Secretary is to reimburse the Minnesota 
Chippewa Tribe for attorneys’ fees, and litigation expenses. 

Section 5 of the bill provides the Minnesota Chippewa Tribe with 90 days to sub- 
mit an updated membership roll for each Band of the Tribe to include the names 
of all enrolled members of that Band living on the date of enactment of the Act. 

After the attorneys’ fees and litigation expenses have been disbursed and the Sec- 
retary has received the updated membership rolls. Section 5 directs the Secretary 
to deposit a “per capita account” of $300 for each member enrolled within each 
Band. Any remaining funds are to be deposited in a separate account and divided 
equally among the Bands. After the Secretary deposits the available funds into the 
“per capita account,” a Band may withdraw all or part of the monies in its account. 
All funds in that account shall be used for the purposes of distributing one $300 
payment to each enrolled member of the Band. 

Each Band may distribute an additional $300 to the parents or legal guardians 
for each dependent Band member instead of distributing $300 payments to the 
Band members themselves, or deposit into a trust account the $300 payments of 
each dependent Band member for the benefit of such dependent Band members to 
be distributed under the terms of said trust. 

Section 5(d) addresses the distribution of unclaimed pa 3 Tnents. This section pro- 
vides that one year after the distribution all unclaimed payments for the Tribe to 
be returned to the Secretary who shall divide the funds equally among the Bands. 

Lastly, Section 5(e) provides that, the Secretary shall not retain liability for the 
expenditure or investment of the monies after they are withdrawn by the Bands. 

Department’s position on S. 1739 

S. 1739 raises a unique and complex question involving the United States’ respect 
for the sovereignty of tribal governments. The Minnesota Chippewa Tribe is a sov- 
ereign government, formed in 1936 under the Indian Reorganization Act, and the 
TEC is the governing body of the Tribe. The TEC is comprised of twelve members, 
two from each of the six constituent Bands. Each constituent Band, however, also 
functions as a distinct sovereign government. 

On October 1, 2009, the TEC passed Resolution 146-09, by a vote of 10 in favor 
and 2 against, to distribute the judgment funds in accordance to the formula set 
forth in S. 1739. The Department understands that disagreements among the Min- 
nesota Chippewa Tribe’s constituent bands, and between the Department and the 
Tribe, have prevented the distribution of the settlement funds for a number of 
years. The Department also understands that the Leech Lake Band opposes the dis- 
tribution formula set out in S. 1739. Leech Lake has consistently supported the view 
that the distribution should be based upon total damages suffered by each band. 
The Department appreciates the concerns of Leech Lake, with whom it has a gov- 
ernment-to-government relationship, and would prefer a unanimous agreement 
among the six bands of the Minnesota Chippewa Tribe regarding the best method 
to distribute the settlement funds. 

Nevertheless, the recognized governing body of the Minnesota Chippewa Tribe has 
voted 10-2 in favor of the distribution formula set forth in S.1739. Out of respect 
for the decision of the Minnesota Chippewa Tribe, and in light of the need to dis- 
tribute the settlement funds in an equitable and expeditious manner, the Depart- 
ment supports S. 1739. 


^By letter dated May 22, 2008, then-Assistant Secretary of Indian Affairs, Carl Artman, re- 
scinded the June 6, 2001 Results of Research Report which forms the basis for H.R. 2306. By 
letter dated May 30, 2008, Legislative Counsel for the Department clarified that Mr. Artman’s 
letter “does not reflect the views of the Department of the Interior or the Administration on 
this issue.” 

2 U.S.C. § 1405 states “[t]he plan prepared by the Secretary shall become effective, and he 
shall take immediate action to implement the plan for the use or distribution of such judgment 
funds, at the end of the sixty-day period (excluding days on which either the House of Rep- 
resentatives or the Senate is not in session because of an adjournment of more than three cal- 
endar days to a day certain) beginning on the day such plan is submitted to the Congress, un- 
less during such sixty-day period a joint resolution is enacted disapproving such plans.” The De- 
partment could not find a joint resolution from Congress disapproving the plan. 
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The Nelson Act originally contemplated a common-fund for the benefit of indi- 
vidual Chippewa Indians of Minnesota, which would have been distributed to indi- 
viduals on a per capita basis. S. 1739 differs from previous plans to distribute the 
settlement funds, and reflects the original intent of Congress to distribute the com- 
mon proceeds to individuals on a per capita basis. 

The Minnesota Chippewa Tribe filed Docket Nos. 19 and 188 for the common ben- 
efit of all its constituent Bands and members. All six bands equally shared the ex- 
pense and risk of prosecuting the cases. S. 1739 also reflects the equal risk shared 
by the constituent bands when the Minnesota Chippewa Tribe initiated its claim 
more than 60 years ago. 

The TEC’s 1998 vote to settle the cases for $20 million was not unanimous, as 
three members voted against the proposed settlement. But for the TEC’s vote to set- 
tle the case, Dockets Nos. 19 and 188 could still be in litigation. The TEC’s settle- 
ment vote, however, was respected by all Bands and the federal court, which stated 
“[t]he Tribal Executive Committee has the constitutional authority to enter into the 
proposed settlement on behalf of the Minnesota Chippewa Tribe.” 

Once again, the Department would prefer that any distribution plan have the 
unanimous support of all of the Minnesota Chippewa Tribe’s constituent bands. 
Should the Committee, and the sponsors of S. 1739, wish to consider amendments 
to the bill in an effort to gain the unanimous support of the Minnesota Chippewa 
Tribe, the Department is willing to participate in that effort. 

Nevertheless, the 1999 settlement itself was not reached with the unanimous con- 
sent of the Minnesota Chippewa Tribe’s constituent bands, and the Department 
views S. 1739 as the most equitable and expeditious means to distribute the funds 
agreed upon in that settlement, and to provide a small measure of justice to the 
citizens of the Minnesota Chippewa Tribe. 

Mr. Chairman, this concludes my statement and I will be happy to answer any 
questions you may have. 


Prepared Statement of Marge Anderson, Chief Executive, Mille Lacs Band 

OF Ojibwe Indians 

Mr. Chairman, Members of the Committee, I am Marge Anderson, Chief Execu- 
tive of the Mille Lacs Band of Ojibwe Indians, located in east central Minnesota. 
Thank you for the opportunity to submit testimony to your Committee. 

I am here today on behalf of the Mille Lacs Band of Ojibwe regarding the dis- 
tribution of a judgment awarded to the Minnesota Chippewa Tribe in Docket Nos. 
19 and 188 in the United States Court of Federal Claims in 1999. After over twelve 
years, it is time these monies went to the people who were harmed. The Tribe has 
voted to distribute the judgment, and I support the Tribe’s sovereign authority and 
property right to determine the distribution of the judgment awarded to the Tribe. 
The Tribe’s determination is reflected in S. 1739, a bill sponsored by our Senators, 
A1 Franken and Amy Klobuchar. 

THE MILLE LACS BAND SUPPORTS S. 1739 

The Minnesota Chippewa Tribe 

The Mille Lacs Band of Ojibwe is one of the six constituent bands which comprise 
the Minnesota Chippewa Tribe. Each of the constituent bands is, in its own right, 
a distinct sovereign government. This fact is reflected in the bands’ Self-Governance 
Compacts with the United States Department of the Interior and the Department 
of Health and Human Services. 

However, the Minnesota Chippewa Tribe is, itself, also a sovereign entity. It was 
formed in 1936 under the Indian Reorganization Act, and its constitution was ap- 
proved by the Secretary of the Interior. Under the Tribe’s revised constitution, ap- 
proved by the Secretary in 1964, the governing body of the Tribe is the Tribal Exec- 
utive Committee (TEC). Each constituent band has equal representation on the 
TEC, with two seats each. The constitution authorizes the TEC to act by majority 
vote. 

The Judgment Fund 

The Minnesota Chippewa Tribe was the only plaintiff in Docket Nos. 19 and 188 
before the Indian Claims Commission. After the Indian Claims Commission ceased 
to exist, the Tribe’s claims in these dockets were transferred to the United States 
Court of Federal Claims, where the Tribe remained the only plaintiff in the case. 
The Tribe ultimately resolved its claims by entering into a settlement agreement 
with the United States. The Tribe and the United States were the only parties to 
the settlement agreement. 
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It is important to note that the many decisions to undertake, finance and pros- 
ecute the litigation, and to negotiate, reach and approve the settlement agreement, 
were all made by the TEC on behalf of the Tribe. It is also important to note that 
the Court specifically recognized and affirmed the TEC’s constitutional authority to 
act on behalf of the Tribe before approving the settlement agreement. 

This is confirmed by the key steps leading to entry of the final judgment in the 
case. First, on July 1, 1998, the TEC enacted Resolution 01-99, which approved the 
negotiated settlement of the Tribe’s claims. The vote was 6 to 3, with 10 members 
present. 

Second, on May 21, 1999, the Tribe and the United States filed a Joint Motion 
and Stipulation for Entry of Final Judgment in the Court of Federal Claims. The 
stipulation called for the Court to enter judgment in the amount of $20,000,000 “in 
favor of plaintiff Minnesota Chippewa Tribe.” The parties submitted the TEC resolu- 
tion, which reflected the 6 to 3 vote, to the Court in support of their motion. 

Third, the Court found that “[t]he Tribal Executive Committee has the constitu- 
tional authority to enter into the proposed settlement on behalf of the Minnesota 
Chippewa Tribe,” and that the TEC resolution approving the settlement (along with 
the signature of the Tribe’s attorney on the stipulation) was “appropriate and suffi- 
cient evidence of acceptance by the Tribe of the settlement.” 

Fourth, on May 26, 1999, the Court approved the settlement and directed the 
Clerk to enter judgment “pursuant to the [parties’] stipulation.” Judgment was en- 
tered for “plaintiff,” the Minnesota Chippewa Tribe. 

Finally, in accordance with the Court’s judgment, $20,000,000 was deposited into 
a trust fund account, creating the judgment fund. Under federal law, the sole bene- 
ficiary of the judgment fund is the Minnesota Chippewa Tribe. 

The Tribe’s Decision 

Under the Tribe’s constitution, the TEC is authorized to make decisions to admin- 
ister, expend and apportion funds within the control of the Tribe. The members of 
the TEC — that is, the leaders of the six sovereign tribes that comprise the Min- 
nesota Chippewa Tribe — have devoted thousands of hours and countless tribal re- 
sources to come up with a plan for the distribution of the Tribe’s judgment fund. 
We know the facts, the history, the legal theories and the injustices and the harms 
done to our people that are the basis of our claims. We lived through the litigation, 
undertook the negotiations, and finally embraced a settlement. We are, like you, 
elected by our people. And daily we are asked to make decisions, face ve^ real, and 
sometimes life or death, problems and needs that stagger human imagination and 
certainly tribal resources. This is not a decision we took lightly or made in haste. 

On October 1, 2009, the TEC enacted Resolution No. 146-09, which approved a 
plan to distribute the Tribe’s judgment funds and requested Congress to authorize 
the distribution in the manner described. The resolution was approved by five of the 
six bands, and reflects the carefully considered and legally binding decision of the 
Tribe. S. 1739 would authorize the distribution of the Tribe’s judgment fund in ac- 
cordance with the Tribe’s decision. 

Need for Legislation 

The Judgment Fund Distribution Act of 1973 requires the Secretary of the Inte- 
rior to submit a proposed judgment distribution plan to Congress no later than one 
year after the date that funds are appropriated to satisfy an Indian Claims Commis- 
sion judgment. The Secretary may obtain an automatic six-month extension to this 
deadline. If a proposed distribution plan is not submitted within the deadline, the 
funds may only be distributed through the enactment of legislation. 

The Secretary did not submit a proposed judgment distribution plan to Congress 
by the statutory deadline. Because the Secretary failed to do so. Congress must now 
enact a statute providing for the distribution of the judgment fund. 

Reasons for Supporting S. 1739 

We have three principal reasons for supporting S. 1739: 

1. Sovereignty and Property Rights. Senator Franken’s bill respects the sov- 
ereignty and property rights of the Minnesota Chippewa Tribe. 

In 1998, when the Tribe was considering whether to approve the settlement, 
some bands voted against it. However, under the constitution of the Min- 
nesota Chippewa Tribe, the Tribal Executive Committee acts by majority vote 
and the settlement was approved by majority vote of the TEC. Appropriately, 
the vote was then accepted by the Department of Justice, the Department of 
the Interior and the Court of Federal Claims. Congress should give the same 
respect to the Tribe’s decision regarding the distribution of the judgment as 
the Government gave to the Tribe’s decision to settle the case. 
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If the Minnesota Chippewa Tribe is truly a government, and it is, its votes 
cannot be overruled on matters under its jurisdiction, including the distribu- 
tion of a fund awarded to the Tribe. The defendant in a lawsuit cannot agree 
to settle a case by paying a sum of money to the plaintiff and then, when the 
plaintiff determines how the money is to be distributed, disregard that deci- 
sion and pay the money to someone else. This would he a taking. Further, 
it would seemingly void the settlement and open the government to further, 
compounded litigation. 

In short, the Mille Lacs Band is simply requesting that the Federal Govern- 
ment respect the decision of the Minnesota Chippewa Tribe regarding the dis- 
tribution of a judgment awarded to the Tribe. If the government does not rec- 
ognize the sovereign authority and property rights here, it is a problem not 
just for the Minnesota Chippewa Tribe and its six constituent bands, but for 
all tribes across this country. 

2. History. In the earW 1980s, my predecessor, the Chief Executive of the Mille 
Lacs Band, Arthur Gahbow, testified in front of the House Interior and Insu- 
lar Affairs Committee on the distribution of another judgment obtained by the 
Minnesota Chippewa Tribe in another Indian Claims Commission case. He 
was told by the late Congressman Bruce Vento that he needed to go back to 
Minnesota, and that the decision was up to the Minnesota Chippewa Tribe, 
not the Mille Lacs Band. 

There are matters we undertake as a Band, such as the Mille Lacs Band Self- 
Governance Compact with the Department of the Interior, and there are mat- 
ters we undertake as a Tribe, such as the litigation at issue here. The claims 
were brought by the Tribe, prosecuted by the Tribe and settled by the Tribe, 
and the judgment was awarded to the Tribe. As Congressman Vento said in 
the 1980s, the distribution of the award is up to the Tribe. 

This august Committee and its leaders have traditionally respected the sov- 
ereignty of Indian nations. In fact, it has often single-handedly spoken truth 
to power in this city on the issue of tribal sovereignty. Often this Committee 
has had to explain tribal sovereignty, help employ it, and sometimes celebrate 
it. We ask you to do so again, here, now. 

3. Resolution. This is a moment in history when we can resolve a longstanding 
conflict. If we do not do this today, this decision will linger for a generation, 
or even longer. That would not be responsible governance. We have spent 
countless hours and diverted precious resources to finalizing a strong distribu- 
tion plan, embraced by five of the six bands and supported by a huge majority 
of members. We have the common goal of wanting to do good things on our 
reservations, and this money from past harms can help. Today, we can and 
should move forward. 

Conclusion 

The bands of the Minnesota Chippewa Tribe work together on virtually all 
issues — law enforcement, child welfare, economic development, and more. We have 
a long, distinguished and unified history together. Ours is a story of survival. It is 
also a story of occasional differences. Here we resolved our differences with close 
to unanimity. We debated and discussed this matter at length. We discussed pro- 
posal after proposal. Ultimately, we voted. Five of six bands are in agreement. The 
Minnesota Chippewa Tribe has spoken as a sovereign, self-governing tribal nation. 

Our Tribe’s funds, our peoples’ funds, are languishing in a trust account in the 
Department of the Interior — the very agency responsible for the mismanagement 
that gave rise to our claims in the first place — and we now need the assent of the 
Congress to access and use our own funds. It is an irony and little legacy of pater- 
nalism that should give way to sovereignty, self governance, self determination and 
respect. 

This august body has come to truly respect concepts like sovereignty, self deter- 
mination and self governance; indeed, it has given them life and meaning in modern 
times. Now, here, after too much harm, too many tears, and too much time, wasted 
work and lost resources, please end this. After a century and half of losses, after 
six decades of litigation, and after a dozen years of our money in a dusty account 
at Interior, it is time. Now, here, accept the sovereign decision of our Tribe and give 
our people . . . our money. 

On behalf of the Mille Lacs Band, we thank our Senators and our two Congress- 
men for respecting tribal sovereignty. We thank this Committee and you, Mr. Chair- 
man and Mr. Vice Chairman, for your long-standing respect for sovereignty. I re- 
spectfully request that the Committee do the right thing. 

The right thing to do is to respect the sovereignty of the Tribe and pass S. 1739. 
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Mii gwetch. 


Joint Prepared Statement of Hon. Kevin W. Leecy (Chairman) and David C. 

Morrison, Sr. (Secretary-Treasurer), Bois Forte Band of Chippewa 

Chairman Akaka and Members of the Committee: 

We are, respectively, the Chairman and Secretary-Treasurer of the Bois Forte 
Band of Chippewa — one of the six constituent Bands of the Minnesota Chippewa 
Tribe (MCT). Pursuant to the Revised Constitution and Bylaws of the MCT, we sit 
on the Tribal Executive Committee (TEC). In addition, Mr. Morrison is the Treas- 
urer of the MCT and has served in that position since 1992. 

On behalf of the Bois Forte Band, we submit this statement in support of S. 1739. 
Our support is based on the fact that the distribution of the Nelson Act proceeds 
reflected in S. 1739 is consistent with the law of the Minnesota Chippewa Tribe and 
we have both taken an oath to uphold that law. 

For us, the distribution of the funds awarded to the Minnesota Chippewa Tribe 
must be guided by the Constitution of the Tribe. The claims that led to the award 
were first brought in the name of the Minnesota Chippewa Tribe under the Con- 
stitution approved by the Secretary of the Interior on July 24, 1936. From the time 
of filing until the claims were settled in 1999, decisions about the filing and prosecu- 
tion of the claims and, ultimately, settlement of the claims, were decisions made by 
the TEC. 

Each of the Bands has two representatives on the Tribal Executive Committee 
and under our Constitution, it is that body which has the power “to apportion all 
funds within its control.” Although each Band has the power to deal with funds over 
which it has exclusive ownership or control, there is no doubt that the Tribal Execu- 
tive Committee has the sole power to make decisions about funds owned by the 
Tribe as a whole. The funds at issue here are just that: owned by the Tribe as a 
whole. 

Throughout the Tribe’s history the Tribal Executive Committee has made deci- 
sions about how to apportion funds belonging to the Tribe as a whole. Following the 
Nelson Act land sales, in the late 1930’s vacant and unsold lands on the six Res- 
ervations were restored to the ownership of the Minnesota Chippewa Tribe. Pro- 
ceeds from those lands (primarily lease revenues and timber stumpage) on all of the 
Reservations were treated as Tribal funds and the Tribal Executive Committee used 
them to fund Tribal programs. In about 1980, the Tribal Executive Committee de- 
cided — by a majority vote — to allow the Reservations to retain the proceeds from 
leasing Tribal lands on their Reservation. Because of that vote by the Tribal Execu- 
tive Committee, Leech Lake has been the beneficiary of more that $1 million annu- 
ally for the last 30 years. Until 1995, the Tribe continued to use timber stumpage 
from its lands on all Reservations (primarily at Bois Forte) to fund its administra- 
tive programs. In 1996, the Tribal Executive Committee — again by majority vote — 
decided to apportion timber stumpage proceeds to the Reservation on which the tim- 
ber was located. The point is: the Tribal Executive Committee decided how to allo- 
cate Tribal funds. 

When the Department of Justice was engaged in settlement discussions with the 
Tribe’s attorneys in 1998, it wanted to be sure that a settlement with the Tribal 
Executive Committee would be constitutionally sufficient to bind the Minnesota 
Chippewa Tribe and its constituent Bands. There was never any doubt on the tribal 
side, but apparently the Department of Justice wanted reassurance and so it asked 
the Department of the Interior to address the issue. On January 7, 1999, the De- 
partment’s Associate Solicitor for Indian Affairs responded and concluded that “the 
TEC has the constitutional authority to make a settlement agreement with the 
United States and to approve the settlement of these claims which relate to the dis- 
position of tribal lands, interests in land or other tribal assets.” If a decision of the 
TEC was sufficient to settle the claim, its decision on apportionment should also be 
binding. Under our Constitution, decisions made by a majority vote are the law. The 
Minnesota Chippewa Tribe is governed by the rule of law and that is why I support 
this legislation (S. 1739) that gives effect to the Tribe’s law. 

As Treasurer of the MCT, Mr. Morrison has seen the financial problems that face 
the Tribe today as a result of its inability to access the funds awarded in 1999. The 
MCT now has an operating deficit that requires it to access a line of credit, but that 
would not be necessary if the Tribe is able to be reimbursed its expenses from the 
claims award. S. 1739 would allow the Tribe to return to financial stability. 

Bois Forte is aware of the fact that the Leech Lake Band opposes the distribution 
formula embodied in S. 1739 and persist in its position that because (as they assert) 
Leech Lake has incurred the most damages and should receive a share commensu- 
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rate with those damages. However, neither the actual damages suffered nor the 
amounts misspent were specified in the Nelson Act settlement. For example, Bois 
Forte and the other Bands located far from the Consolidated Chippewa Agency 
could argue that they received a pittance of Nelson Act proceeds while Leech Lake 
received the lion’s share simply because of proximity to the Agency. We have not 
argued about disproportionate benefit because the hard evidence was never devel- 
oped in the Court. Similarly, we cannot agree with Leech Lake’s claim of dispropor- 
tionate harm for the same reason — the facts were never decided by the Court. 

The Bois Forte Band supports S. 1739 and urges the Committee to adopt it. 


Prepared Statement of Hon. Erma J. Vizenor, Chairwoman, White Earth 

Tribal Nation 

Thank you Mr. Chairman and Members of this important Committee. I am Erma 
Vizenor, the Chairwoman of the White Earth Tribal Nation. I submit this written 
testimony in strong support of S. 1739. 

We certainly appreciate your scheduling a hearing on this very important legisla- 
tion for our people. In addition, I want to thank you and Members of the Committee 
for your efforts to support improvements to the life of all people in Indian Country. 
We appreciate your hard work and the improvements in many conditions we have 
seen due to your decisions. We saw firsthand the wide variety of efforts needed for 
this work when the Committee honored us by holding a Field Hearing at the White 
Earth Tribal Nation in the fall of 2010. We were very appreciative of being included 
in this important work. 

I want to take a moment now to thank the tireless efforts of Senator A1 Franken 
and Senator Amy Klobuchar of Minnesota for moving this important legislation for- 
ward. In addition, I want to thank Cong. Collin Peterson and Cong. Chip Cravaack 
for sponsoring a companion bill in the U.S. House of Representatives. These four 
elected officials represent every Member of Congress and Senator who represent all 
six bands of the Minnesota Chippewa Tribe. I think this is very important to note 
since they have listened to all sides of this issue for many years, but decided it was 
important now to support the decision of the governing body of the MCT and spon- 
sor the legislation that would reflect the majority vote for allocating these funds at 
this time. 

This is a critical piece of legislation to the people of the Minnesota Chippewa 
Tribe. We believe it is the beginning of a chance to heal many wounds that have 
been present from the issue of timber sales made from Indian reservations through- 
out Minnesota, particularly at the White Earth Tribal Nation. Did each of us in the 
settlement get everything we wanted in this compromise? — certainly not. The White 
Earth Tribal Nation has taken the greatest loss of funds considering that the White 
Earth Band comprises 50 percent of members of the MCT, and the Results of Re- 
search Report sponsored by the Department of Interior determined the best alloca- 
tion was on a per capita basis by enrollee. We have negotiated and negotiated — we 
believe we have put forward as many as four or five different alternatives to divide 
these funds. But we also have listened to our fellow MCT Members, made com- 
promises, and believe this allocation of funds is the fairest for all bands of the MCT 
and acceptable to the White Earth Tribal Nation. 

We are now thirteen years past the date of the settlement of this litigation. The 
$20 million has not been helping the people of the Minnesota Chippewa Tribe as 
was intended by the litigation, but has instead been earning 1 percent interest as 
we have continued to discuss the proper allocation of these funds. While there has 
been disagreement about the allocation of these funds, our people have gone hungry, 
lived in cold homes in the winter, and lost opportunities for education, jobs, and 
other opportunities that might have been available if these funds would have been 
a part of our budget. We do not want this to continue. We all have made significant 
compromises to arrive at this point. 

Mr. Chairman, I understand one of the six bands of the Minnesota Chippewa 
Tribe still does not support this bill. However, five bands do support this legislation, 
and I believe that represents a very strong reason to move forward with the bill 
very quickly. The present judgment fund was deposited in 1999. There is no reason 
to delay the distribution any longer. 

Thank you for your consideration. 

*Attachment retained in Committee files* 
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Prepared Statement of Charles Wilkinson, Distinguished Professor/Moses 
Lasky Professor of Law, University of Colorado 

I express my appreciation to Chairman Akaka, Vice Chairman Barrasso, and 
members of the Committee for receiving this statement. 

I have been actively involved in Indian matters as a practicing lawyer and scholar 
since 1971. In the 1970s and early 1980s, while I was on the faculty of the Univer- 
sity of Oregon Law School, I represented the Siletz Tribe in the passage of the Siletz 
Restoration Act of 1977 and the Siletz Reservation Act of 1980. My many articles 
and fourteen books include Federal Indian Law: Cases and Materials (with Getches, 
Williams, and Fletcher) (West; 6th ed., 2011); Felix S, Cohen’s Handbook of Federal 
Indian Law (Managing Editor) (Michie Bobbs-Merrill; 1982); American Indians, 
Time, and the Law: Native Societies in a Modern Constitutional Democraey (Yale; 
1987); Messages From Frank’s Landing: Salmon, Treaties, and the Indian Way (Uni- 
versity of Washington Press; 2000); and Blood Struggle: The Rise of Modern Indian 
Nations (W.W. Norton (2005). My most recent book is a comprehensive history of 
the Siletz Tribe, The People Are Dancing Again: A History of the Siletz Tribe of 
Western Oregon (University of Washington Press; 2010), in which I explored in 
depth the basic issues involved in Senate Bill 908. 

It is my understanding that a question has arisen as to whether the Grand Ronde 
Tribe, and perhaps other tribes, have a legal interest in the Siletz Reservation. I 
will address that issue here. 

The events of the mid-19th century in Western Oregon were tumultuous and enor- 
mously complicated, but the legal results that emerged from that era are straight- 
forward insofar as Senate Bill 908 is concerned. The Federal Government moved 
more than 30 tribes and bands to the Siletz Reservation, established by Executive 
Order on November 9, 1855; President Pierce took this action under authority grant- 
ed to him by the Table Rock Treaty of September 10, 1853 and other Western Or- 
egon treaties. Later, by Executive Order of June 30, 1857, President Buchanan pro- 
claimed the Grand Ronde Reservation; he did this pursuant to authority granted to 
him by the Treaty with the Willamette Valley Tribes of January 22, 1855, and other 
Western Oregon treaties. The Federal Government moved Western Oregon Indians 
to that reservation also. All of this was haphazardly done. For many of the tribes 
and bands, some of their people went to the Siletz Reservation and some went to 
the Grand Ronde Reservation. In some cases, members of individual families ended 
up on one reservation with other family members on the other reservation. 

Over the years, the Federal Government felt an increasing need to facilitate ease 
of administration and create legal order out of the complex and often chaotic settle- 
ment of the two reservations. The Siletz Tribe and Grand Ronde Tribe each became 
known as a confederation of the tribes on its reservation, with the people on each 
reservation being members of the respective confederated tribes. Each confederated 
tribe was acknowledged to be a separate federally recognized tribe. Later, the BIA 
developed tribal rolls for each of the tribes. In the Western Oregon Termination Act, 
each tribe had its own separate roll. Then, a generation later, each tribe was re- 
stored by separate legislation with separate tribal rolls. Today the United States 
continues to recognize the Confederated Tribes of Siletz Indians and the Confed- 
erated Tribes of Grand Ronde as two separate tribes with separate rolls. 

This process of forcibly moving tribes from their homelands, placing several tribes 
on one reservation, and amalgamating individuals in one confederated tribe, in addi- 
tion to being cruel, was ethnologically and politically arbitrary in terms of deviating 
from traditional tribal identities. Yet there is no question about Congress’ broad con- 
stitutional authority to take such action. Similar historical progressions have led to 
other confederated tribes across the nation, especially in the Northwest. 

If passed. Senate Bill 908 would declare that future fee-to-trust applications by 
the Siletz Tribe for property within the boundaries of the original 1855 Siletz Res- 
ervation would be treated as on-reservation acquisitions. No other tribe has a legal 
interest in this kind of proposal, just as the Siletz Tribe would have no interest in 
a similar proposal made by another tribe. 

In my judgment, this bill is a most worthy initiative. The land within the magnifi- 
cent 1855 Siletz Reservation was taken from the tribe illegally or under intense co- 
ercion. Recognizing the 1855 boundaries in this fashion provides some measure of 
long-due justice. 
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Prepahed Statement of Hon. Donald L. Fry, Chairman, Confederated Tribes 

OF the Lower Rogue 

Chairman Akaka, Co-Chairman Barrasso, Members of the Committee; 

I am Donald L. Fry. I am an enrolled member and Chairman of the Confederated 
Tribes of the Lower Rogue. I am honored to represent the Chetco and Tututni peo- 
ples. 

We have concerns with S. 908 and how it will impact our restoration efforts. 

The members of the Confederated Tribes of the Lower Rogue are the descendants 
of the Chetco and Tututni Indians who resided in southwestern Oregon since time 
immemorial. After disease and violent clashes with invading settlers decimated SW 
Oregon’s tribes, the surviving Indians were forcibly removed north to the “Coast 
Reservation” in the mid-1850s. Some Chetco and Tututni hid to avoid to the bounty 
hunters who tracked us, or escaped the reservation and came back when it was safe 
to do so. These resilient Indians — the ancestors of our Tribe’s current members — 
remained in our traditional homelands. 

The Federal Government has acknowledged our tribal existence since at least the 
1850s, as evidenced by treaties signed with our ancestors in 1851 and 1855. 

In 1954, the Federal Government terminated its relationship with the Chetco and 
Tututni, along with almost sixty other Western Oregon tribes and bands. By the 
1970s, tribal termination had been discredited and was no longer federal policy, and 
between 1977 and 1989, Congress restored federal recognition to six terminated Or- 
egon tribes: Confederated Tribes of Siletz; Confederated Tribes of the Grand Ronde 
Community of Oregon; Klamath Tribes; Cow Creek Band of Umpqua Indians; Con- 
federated Tribes of the Coos, Lower Umpqua and Siuslaw Indians; and Coquille 
Tribe. 

We have been pursuing our goal of restoring federal recognition of our Tribe for 
over sixteen years. While we struggle to obtain the political support needed to intro- 
duce a restoration bill, the Confederated Tribes of the Lower Rogue are organized 
as a non-profit 501(c)(3) organization and work tirelessly to preserve our history and 
culture. 

For these reasons, we urge the Committee not to proceed with further consider- 
ation of S. 908 until the issues affecting our concerns for clarifying our Tribe’s Fed- 
eral status can be identified and resolved. 
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